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The Trojan Horse

The road to hell, they say, is paved with good intentions.

This essay presents a new perspective on the problem of well-intentioned paternalism. I believe the perspective is new for several reasons. First, I show that antitrust is not only a socialist theory, which others have noted, but that it is leading America by example into a strong from of socialism that is already nearly irreversible, called “deregulation.” I am unaware of anyone else who has seen this. Critics of deregulation are generally viewed, correctly, as socialists. But nobody has noticed that the supporters of deregulation are also socialist. In fact, as I will show, they are the more socialist group, and far more dangerous to freedom and capitalism. And, finally, the reason our descent into socialism may be irreversible is that both antitrust and deregulation have co-opted the language of freedom – and nobody recognizes it. As a result, conservatives, capitalists, libertarians and other traditional defenders of freedom are powerless to gain any traction against the move to socialism. Indeed, they are unwittingly leading us there.

I developed these views in the course of a 14-year effort to launch a market-stabilizing stock auction that came to be called AZXxe "AZX", the Arizona Stock Exchangexe "Arizona Stock Exchange"

 XE "Arizona Stock Exchange" . Although I didn’t start out with an anti-regulatory bent, the experience forced me bit by bit to question the most accepted tenets of regulatory doctrine, first in the stock market, but eventually in virtually every important industry. In the end I became highly skeptical of all Government intervention in private markets.

The situation is far worse than commonly supposed. Although we Americans consider ourselves immune to socialism XE "Socialism"  by virtue of our freedom-based traditions, we are not. We may have avoided some strains of that virus, like Euro-socialism or the USSR’s communism, but the fact is that the plague has mutated around our defenses. It is now carried into our body politic by the very words that once made us immune. Words like “competition XE "Competition" ,” “free markets,” “property” and “capitalism XE "Capitalism" ” are now used regularly to justify intervention and expropriation in the name of fairness. Antitrust XE "Antitrust"  is the Trojan horse that makes such deceptions possible. By providing a credentialed excuse for intervention, one with an apparent basis in such laissez faire values as efficiency, freedom and property, antitrust is rapidly leading us to the point where we are agreeing as a nation on our version of having “the people own the means of production.” 

The net effect of all this is that the bureaucratic enterprise, led and legitimized by antitrust XE "Antitrust" , regularly rides roughshod over freedom. That so few of its invasions are commonly recognized for what they are explains both why there is so little concern about them, and why we are so unable to launch an effective counterattack. In large measure this failure to recognize socialism XE "Socialism"  and defend our society against it is due to the fact that conservatives are asleep at the switch as they fiddle endlessly with efforts to perfect antitrust. This is a fool’s errand, because, make no mistake, antitrust’s apparent intellectual rigor is phony. There is no valid justification whatever for its claims to efficiency or any other alleged benefit. And it is incorrect to claim, as many do – liberal and conservative – that antitrust is the least regulatory way to run an economy. Of course, those who make that claim are comparing antitrust either to the presumably more intrusive rate-of-return regulation of utilities, or to full nationalization. And of course those who make such claims are usually doing so in an attempt to burnish their conservative credentials by pontificating on the evils of State planning. But not only are the socialist straw men they deprecate actually less interventionist than antitrust, but they are actually more efficient. They are less interventionist strictly measured in pounds of bureaucrats needed to administer them, and they are more efficient because they can maintain the network XE "Network"  integrity of the industries they administer. In contrast, it is antitrust’s mission to bust up and fragment those networks.

Thus conservatives often end up unwittingly pushing socialist approaches that don’t work, demonstrating their incompetence on two counts: 1) they are ignorant of the true philosophical content of their own positions, and 2) they are unable to effectively analyze the practical consequences of the remedies they champion. These philosophical and analytical failures are leading to the wholesale adoption of disastrous economic policies, such as “deregulation XE "Deregulation" ,” and the consequent rapid unwinding of Western economic potential. Worst of all, because of the incompetence of conservatives, the collapsing infrastructure caused by these policies is being blamed on an excess of freedom, when it is actually unrecognized socialism XE "Socialism"  that is doing the damage. 

If I am right, implicit in the uniqueness of my view is that none of the remedies espoused by any of the mainstream pundits or politicians – liberals or conservatives, Democrats or Republicans – will do any good. In the absence of a return to the principles of freedom on which this country was founded, the problem of an overweening Government and our consequent decline as a nation will only accelerate. Air travel XE "Air travel"  delays, indifferent service and the risk of crashes will continue getting worse. Blackouts, bankruptcies and rationing will continue to characterize energy delivery. The stock market will continue to get more volatile and less able to raise capital. Health care will continue to frustrate consumers and rise in price. Public education will continue its decline, computer software platforms will further balkanize, phone service will continue to fragment and confuse. And all these and many similar problems will get worse together, feed off each other, and accelerate the decline of our confidence in Liberty. 

I would like to say I have an answer, but that would be unrealistic. The good news is that so many things are going wrong for the same reason, call it the Government Fairness Enterprise, that the solution seems easy: just get rid of it. The bad news is that crafting a politically realistic means of accomplishing that is almost certainly beyond our reach. More likely is the continued extinguishing of freedom’s flame, as our aging experiment proves unable to resist the temptation to divide the great big pie that freedom has baked. It may be that we are beyond the stage where, as a nation, we can rejuvenate the experiment by renewing our vows of freedom. It has occurred to me that the phenomena I describe may be nothing more than the natural aging of a successful civilization, the setting in of a certain social sclerosis. But whether it is America or some successor civilization that carries freedom’s torch for the next lap, the key will be understanding how we fell into the antitrust trap. 

The Confusing of Conservatives

Government’s fairness enterprise – led and legitimized by antitrust XE "Antitrust"  – has ignited a full-scale Hobbesian “war of all against all,”
 as groups press their claims for fair treatment versus other groups. But in an irony that might have surprised Hobbes, today’s war is fostered precisely by the all-powerful Leviathan State he thought would end it. Conservatives are not only not blowing the whistle on this violation of freedom, they are aiding and abetting it. Because they criticize only the details of antitrust, and almost never its basic principles, conservatives have become this new form of socialism XE "Socialism" ’s most credible supporters, and the prime reason that the American experiment has lost its way.

When the Sherman Act XE "Sherman Act"  was passed in 1890, hardly any American economists supported it. A century later the antitrust XE "Antitrust"  record is generally acknowledged to include no undisputed successes and many evident failures. But for some reason most modern economists have actually become antitrust hawks, with large majorities of them in surveys conducted between 1976 and 1990 agreeing that “antitrust laws should be enforced vigorously to reduce monopoly XE "Monopoly"  power from its current level.”
 How did this transformation occur? And what is the import of the fact that it did occur for the future of antitrust, and for the future of America? 

Unfortunately, antitrust XE "Antitrust" ’s future looks much brighter than America’s. Antitrust is causing the rapid functional erosion of every critical aspect of our infrastructure – energy, transportation, telecommunications, education, health care, the stock market, even the mail. In these and many other areas, the failure of antitrust theory to grasp the nature of monopoly XE "Monopoly"  has had – and will continue to have – debilitating consequences. This failure is causing us to miss out on potentially huge benefits for consumers; indeed, it is causing benefits we once had to slip from our grasp. It is affecting industries both very old and brand new, both those at the fully regulated end of the spectrum and those on the still forming frontier where it is not yet clear how trustbusters XE "Trustbusters"  will get their hooks in. 

 In addition to retarding or dismantling basic economic functionality, antitrust XE "Antitrust"  is also inserting a potentially fatal philosophical wedge between our free people and their Government. By cutting us loose from our anchors in freedom and property, antitrust has rendered pointless or worse the fervid debates over how to solve the infrastructure crises. Because almost everyone now accepts at least some form of antitrust virtually without question, those debates can only foster socialist solutions that will make matters worse. And they will at the same time continue to corrode our core beliefs by giving the false impression that those failing socialist policies are actually capitalist in nature and democratically chosen. 

How did we start down this slippery slope? Let me begin with a brief summary of my own views and how I came to them, so that – agree or not – you won’t add confusion about them to the general confusion I want to describe. First, I concur with many criticisms made of antitrust XE "Antitrust"  by conservatives. For example, I agree that these laws have been so inconsistently applied that their resulting arbitrariness is a major breach in the Rule of Law XE "Rule of Law" , perhaps to the point where they could be declared unconstitutionally vague. I also agree that the influence peddling associated with their administration is an unconscionable source of corruption and an irresistible inducement to Government expansion. I, too, recognize that antitrust is driven more by self-interest (of bureaucrats, inefficient competitors, legislators, etc.) than by the public interest its proponents claim.  And I agree that our antitrust laws have consistently failed to accomplish even their own competition-enhancement goals. They should be repealed on that basis alone, much less if one also takes account of their massive and invariably negative unintended consequences. 

But even as most conservatives level such seemingly withering criticisms at antitrust XE "Antitrust" , the bulk of them are actually coming up with their own solutions, how they would reform the process, not eliminate it. Deep down, most have come to the conclusion that antitrust’s core prohibitions, such as those against price fixing cartels, constitute sound policy. As a result, their criticisms serve only to widen and deepen the support for antitrust. Where I part company with virtually all other conservatives is in my beliefs that 1) private monopolies XE "Monopoly"  and monopolization are good, not bad and 2), even if they weren’t, it is an intolerable violation of freedom to use Government coercion to prevent them. Antitrust could not conceivably do enough good to warrant the massive invasions of property and freedom its implementation requires. Continuing to pretend that this new socialism XE "Socialism"  is actually capitalism XE "Capitalism"  will breed more cynicism and hypocrisy than our polity can bear. 

A corollary to my views on monopoly XE "Monopoly"  and antitrust XE "Antitrust"  is that “deregulation XE "Deregulation" ” is the worst of the options generally acknowledged to be available to policymakers concerned about monopolies. The others – nationalization and rate-of-return regulation of utilities – are likely to produce better economic results than “competition XE "Competition" ” administered under antitrust. Moreover, they are less bureaucratic, less prone to develop elaborate rent-seeking XE "Rent-seeking"  patterns, less prone to corruption and, because the rules under which they operate are more clear, they are more consistent with the Rule of Law XE "Rule of Law"  and Liberty. Perhaps most importantly, because they are explicitly socialist in form, their application does not require the pervasive confusion and hypocrisy that antitrust does. 

I want to be clear that I am not advocating either of these options. I believe both are at least as inefficient and prone to corruption as their reputations would have it – and that’s pretty bad. But deregulation XE "Deregulation"  under antitrust XE "Antitrust"  oversight is far worse. Because of its arbitrary complexities, antitrust oversight opens the way to far more meddling by bureaucrats, lawyers, politicians, academics, courts and other players in the planning enterprise. It invites Government expansion on an order probably not seen since economists in National Socialist Germany fixed on the inevitability of monopolies XE "Monopoly"  as an excuse for the planners to take over. But we have actually one-upped the Nazis. By deciding that our natural monopolies can be deregulated under antitrust, we have opened the way for a far more pervasive and intrusive takeover, supported by the propaganda that says deregulation is a laissez faire approach that will make multi-firm competition XE "Competition"  as coordinated and efficient as a single firm monopoly. 

Not only is the efficiency part impossible, but the laissez faire part is a lie. Oversight of the deregulation XE "Deregulation"  pipe dream involves many more people than regulation (or nationalization) did, including now teams of antitrust XE "Antitrust"  lawyers within each major firm. Indeed, if the planners have their way, all corporate employees will become part of the antitrust enforcement effort.
 In any case, massive numbers of our most intelligent people within the political, legal, academic and business professions now spend huge and rapidly increasing amounts of time on activities whose only real purpose is antitrust, all of it devoted to this entirely counterproductive and theoretically bankrupt exercise. The wasted or worse energy includes time devoted to devising antitrust-correct business strategies, launching legal and political defenses and offenses based on it, lobbying and advertising for law and rule changes, writing and reading articles and editorials on antitrust, the headlines of which are rapidly approaching more than half of all business news, demonizing and demagogue-ing our most successful and valuable businessmen, and corrupting the focus of academia toward foolish fields that are more harmful than any of the supposedly discredited Marxist, Communist, Socialist, Collectivist philosophies we have rejected. In fact, if you look closely, you will find that antitrust is the modern incarnation of those philosophies, and that its strongest advocates include those who seem surest that we have conclusively rejected them. 

I came across antitrust originally in the course of seeking regulatory approval for the Arizona Stock Exchange, during which I learned – to my great surprise – that what I saw as disastrous stock market regulation was actually quite consistent with antitrust. I had first assumed, along with other critics of the SEC’s National Market System XE "National Market System"  (NMS XE "NMS" ), that stock market regulators had somehow misinterpreted competition XE "Competition"  policy. In other words, like almost everyone today, I subconsciously agreed with antitrust policy and, therefore, instinctively looked elsewhere for explanations of any problems I perceived. But the more I looked, the more I saw that the problems in the stock market – fragmentation XE "Fragmentation" , volatility XE "Volatility" , free-riding XE "Free-riding"  – had analogues in the other industries that were in the news. And the most consistent common element in the stories about all of them was antitrust. So I came to question antitrust itself. 

The clincher for me was discovering that the organizing principles of stock markets are primarily antitrust XE "Antitrust"  violations. That is, stock markets worldwide came into existence primarily to violate antitrust (albeit in many cases before its principles were turned into law).
 And the more I saw the damage antitrust was doing to the stock market, the more I recognized its theories behind the crises in other important industries. And of course the better I understood those problems, the more I understood why stock market reforms weren’t working. They had all been causing problems for decades, not solving them – and there was no end in sight. Quite the contrary: All the experts now believe that reforms are necessary in one industry after another. They have become constitutionally incapable of recognizing that reliance on the process of re-forming is why we have the problems they are trying to reform. Surprisingly, I discovered that conservatives are just as susceptible to this philosophical snake oil as the most blatant socialists. 

While the various “schools” argue the details, no one notices that the arguments about antitrust XE "Antitrust"  are only solidifying acceptance of its basic tenets. The Chicago XE "Chicago"  School, the Harvard School, the Virginia School, even my favorite, the Austrian School, bat the issues around endlessly, never realizing that their arguments only give credibility to the notion that antitrust has been fully vetted and agreed on. They are like the schools in those karate movies which compete and sometimes underhandedly wage war on each other, but in the end leave the audience sure of only one thing: karate is cool. Even my own extreme anti-antitrust views have contributed to its acceptance. “Comment” letters I have written to the SEC excoriating NMS XE "NMS"  have been duly noted as part of the input that the Commission has taken into account when formulating policy. Thus, without refuting or even addressing any of my positions, regulators gain more credibility to pursue ever-greater intervention of the sort I criticize precisely because I criticized their interventions in the comment process.  

In truth, I know that no one will ever conclusively prove that antitrust XE "Antitrust"  is good or bad or somewhere in between. But that is the strongest argument of all for getting rid of such an interventionist policy. Friedrich Hayek XE "Hayek"  argued that capitalism XE "Capitalism"  and freedom were needed precisely because we cannot know enough about the future effects of our interventions to undertake major intrusions. He thought monopolies XE "Monopoly"  were fine, even very big ones.
 On the other hand, in the next breath he also articulates a case for using the power of the State to prevent “aimed discrimination,” which sounds remarkably close to modern antitrust theory, such as that used to attack Microsoft XE "Microsoft"  and others. Would he recognize, were he still alive, the contradiction between his let-evolution-run view and the current case against Microsoft? Would he see the role played by aimed discrimination in promoting coordination in an economy, or as he preferred to call it, the “catallaxy XE "Catallaxy" ”?
 After all, he preferred this new word because it better conveyed the complexity and interconnectedness of a society’s commercial activities, and the importance of coordination. Would the Nobel laureate who warned us not to go down the road to serfdom have failed to see that using Government coercion to prevent aimed discrimination would push us in exactly that direction?

My point here is that even those most rigorous about freedom can often not resist the temptation to address through their own interventions the screw-ups of the previous ones. Even if there were, bubbling away in the basement of some IO research lab, incontrovertible proof that antitrust XE "Antitrust"  is idiocy, I doubt that it would be used to promote freedom by recommending repeal. The discoverer would instead probably turn the idea into a B2B, apply for patents XE "Patents" , and use it on some electricity grid XE "Grid"  somewhere. Don’t laugh. That is roughly the story of how we got California’s deregulation XE "Deregulation"  plan. Power deregulation has been worked on since 1984 by, among others, some members of a think tank now called IFREE XE "IFREE"  (the International Foundation for Research in Experimental Economics).
 I know of no other think tank with a more conservative philosophy, nor with a more creative approach to exposing the fallacies of State intervention. However, their desire to bring experimenting from the lab to the real world exhibited, it seems to me, the same disregard for the dangers of intervention that the policies they wanted to replace did.
 Because their work was closely followed by other academics, and was credited with moving deregulation forward, especially outside the Unites States, their confidence probably helped convince the doubting-Thomases in California that it was worth a try. 

While the IFREE XE "IFREE"  scholars have been sharply critical of some elements of the California approach, they remain convinced that doing deregulation XE "Deregulation"  right can still work. If only they meant getting rid of all utility regulation, I would agree. But what I fear they do mean is that, if participants were only hitched up to their black box, and their property rights regime, rather than the ones California used, everything would be all right. I fear this because, even if their approach did “work,” that would only further empower the antitrust XE "Antitrust"  bureaucracy and the top-down socialist approach to market design XE "Market design" . Such an approach replaces normal innovation, competition XE "Competition"  and evolution with “industrial planning,” a process that resembles nothing so much as a perpetual academic audition. However skilled the experts are at their professions, the fact that Government might be using their advice as policy input has nothing to do with freedom, true competition, or capitalism XE "Capitalism" . Mussolini XE "Mussolini" ’s industrial planning advisors must have been very skilled to make the trains run on time, but it is hard to argue that freedom was thereby advanced, or that those advisors were in any sense conservative. As we have seen in the stock market, replacing a complex and intricately evolved industry with a computerized trading game is not necessarily an improvement. But it does empower the bureaucracy that designs and administers it. 

Gridlock

Everyone talks about “the grid XE "Grid" .” But what is it? The term implies connections to others in a network XE "Network" . Although it seems possible for those others to combine, thus internalizing in a corporate sense whatever physical connections are necessary, no current proposal encourages such combinations, and certainly none would allow a single private owner or trust to connect them all up into a single entity. Instead, we tear our hair out arguing over how to do something else – anything else. Conservatives want “greater financial incentives for independent companies to own and operate power grids.”
 Liberals say “[t]he only way to ensure that we have consumer-friendly policies is to have public control of the grid.”
 Governor Davis wants to buy California’s grid for the people. But what grid are they talking about? If Enron can have its own grid, can I have one in my back yard, supplying my personal power needs and selling any excess from my “co-generator” back to some other grid? Does each state have a grid of its own? Each city? What are “regional grids,” and how are the local grids connected (or not) to them? Why are there multi-state grids in the East and West? Why are they not connected (except poorly) to each other? Why does Texas have its own grid, and why has the Lone Star State’s historical policy been to remain un-connected to the other grids? Why does Texas have a power surplus, while the Eastern and Western grids are planning for blackouts? Why is the Los Angeles grid not part of the California grid – or is it? How did Los Angeles get to opt out of California’s deregulation XE "Deregulation"  plan, thus avoiding the blackouts faced by the rest of the state? How did the San Diego grid come to be controlled by a South Carolina company, allegedly enabling it to “shut production units [at San Diego Gas and Electric] in what [two ex-workers] said was an apparent effort to drive up electricity prices [for Californians]”?
 Can I sell power from my backyard grid to Governor Davis, too, just like Enron? I hear he’s paying top dollar.
 What is THE GRID?

Any such series of questions will pretty quickly lead to the insoluble politics of grid XE "Grid"  management, and one inescapable conclusion: “grid” is a socialist term. This gritty little word would hardly be needed or used if one entity owned all the power. It is relevant only in the context of political control of the production, pricing and allocation of electric power. And its use implies that planning experts will get us out of these perplexing power dilemmas. They don’t have much time: by 2008 electric power demand and supply are projected to grow by 19% and 32%, respectively, while the grid’s capacity to get the power where it is needed is projected to decline by 12%.
 But, not to worry. Scientists at the Electric Power Research Institute, a non-profit think tank funded by over 1,000 power companies responsible for over 90% of our power, are working on a “blueprint for a radically new conception of the energy grid.” What is it? “Turning every car into a roll-your-own generator is just one potential expression of the most radical shift in the emerging business model for energy vending profiled in EPRI’s Roadmap: the transformation of passive energy users into freelance energy producers, paralleling developments in interactive media, peer-to-peer file sharing, and self-governance. By increasing a sense of ownership in the means of energy production . . .”
 Great news! My plan to sell energy to Governor Davis is getting better all the time; now I’m thinking I can even plug my car into my backyard grid at night so that I will have even more juice to sell him.

Only problem is – I’m not sure I ever aspired to being an energy producer, freelance or otherwise. And I have no interest in having “a sense of ownership in the means of energy production.” EPRI’s solution reminds me of one that’s been proposed for another industry that’s been bugging me. “Everyone knows about the horrors of modern air travel XE "Air travel" . What almost no one knows is how inventors, entrepreneurs, and government visionaries have teamed up to create new kinds of small planes that can take off and land almost anywhere. ‘Escape From Airline XE "Airline(s)"  Hell’ the scenario might be called, and it’s coming soon to an airport near you.”
 And, while the government visionaries who can’t seem to fix the air travel grid XE "Grid"  are busy dreaming up personal planes for me – with parachutes for the plane, no less – visionaries over in the SEC responsible for the stock market’s grid are coming up with ways for me to be a mini-marketmaker. That’s right; I, too, can sell the liquidity XE "Liquidity"  represented by my own trades back to Wall Street. All I need is an account at a firm like Cybertrader, whose ads imply that I can trade like Bruce XE "Bruce"  Lee does karate, and I can make money as a day-trader with the big boys. 

Well, I have news for all those Government visionaries: I don’t care if my personal plane does have its own parachute, or if I do have Bruce XE "Bruce"  Lee’s trading system. I don’t want to be a pilot or a day-trader. And I definitely don’t want to be an electric power producer. Even if I did, I would still also want the standard versions of these services without having to become expert enough to co-generate into their grids. For the record, I also don’t want to have to become a telecom expert in order to find a phone service that works for me, or become a medical practices expert in order to find a doctor, or a technology expert in order to assemble my own PC operating system. While some people may want to do some of these things, the fact is that the breakdown of these network XE "Network"  industries may force all of us to learn these skills – or do without an adequate level of their once standard services. It is a deregulatory mantra that choice is an unalloyed good, but that is just nonsense. Rather, the need to engage in unnecessary complexity necessitated by all of these competing choices is becoming one of the greatest frustrations of modern life.
 Sure, co-generation is possible; Wired magazine says it dates to the Middle Ages. But power was supposed to be one of the standard benefits of modern civilization. What happened?

In a word: socialism XE "Socialism" . Somewhere along the way to the New Deal, the idea took hold that natural monopolies XE "Monopoly"  like electric power must be subjected to rate-of-return regulation. The idea was that natural monopolies would tend so strongly toward monopoly that mere antitrust XE "Antitrust"  oversight wouldn’t be able to keep the competitors apart. So, the thinking went, just let them consolidate into monopolies, but don’t let them gouge. By the latter decades of the 20th century the debate between advocates of these two forms of interventionism gave the impression that antitrust was the closer to pure capitalism XE "Capitalism" . Although this view is entirely false, the antitrust advocates got the ideological upper hand when they styled the imposition of their regime as “deregulation XE "Deregulation" ,” and went trolling in the last decades of the 20th century for industries that could be “freed” from regulation. So, just as antitrust threw in the towel on pure capitalism at the end of the 19th century, and rate-of-return regulation threw in the towel on antitrust by the middle of the 20th, deregulation threw in the towel on regulation by century’s end. Although each new phase represents a ratcheting up of regulation, the latest ratchet to deregulation has been devastating philosophically, because it falsely implies less regulation and greater freedom. And, just as the debate between antitrust hawks and doves gives ever greater credibility to antitrust, no matter how successful the doves’ arguments are at moving it away from the more draconian applications, the debate between “regulators” and “deregulators” serves primarily to justify ever increasing intervention. 

So cowed by the enormity of the power problem are our leaders, and so confused are they when it comes to standing for freedom, that we are now set for the final ratchet. “Regulators Order Formation of Big Grids To Ease Bottlenecks in U.S. Energy Supply.”
 Great: a national grid XE "Grid"  management system run by the Feds on the same model that is bankrupting California’s utilities, and will probably bankrupt California. Whether this phase is called “re-regulation” or “smart” deregulation XE "Deregulation" , the name of the game here is to camouflage increasing intervention with phony free market rhetoric, to pretend that Government is only going to set the rules and provide the level playing field on which the “private” parties will interact. But this phony phraseology is hiding an ugly truth: in reality this is socialism XE "Socialism"  dismantling our society. It has happened before, recently to Russia, 
 and long ago to the Roman Empire. 
 Socialism’s MO is to use every infrastructure failure as justification for greater interventionism, which of course only produces greater failure. With this process under way, there is no chance whatsoever, no matter what the experts say, that consumers will ever again be happy with electric power service, or the service in any other deregulated industry. Nor will they be satisfied in any industry that goes straight to antitrust XE "Antitrust"  regulation without passing through a regulation phase, such as the various technology categories.

Flying Blind 

The experts will always be optimistic, of course, because instilling confidence in their planning is their path to political power. And their plans are always filled with such complexity that it is not possible to argue with them detail for detail. But listen to the philosophy and it is easy to see why they will fail. And you can also catch the circular reasoning that enables them to see failure as success and, thereby, justify more of it. Listen to Alfred Kahn XE "Kahn, Alfred" , for example, President Carter’s deregulator of the airline XE "Airline(s)"  industry and, like his boss, a detail man.
 In a July, 2001 letter to the editor, this consummate expert on the industry and deregulation XE "Deregulation"  explains his delight at the Justice Department XE "Justice Department"  decision to appeal its loss of a predatory pricing suit against American Airlines. In essence he argues for stricter antitrust XE "Antitrust"  enforcement as the necessary condition for deregulation to work. Kahn continues to insist that there are only two ways to run the industry: regulation or deregulation (i.e., under antitrust). 
 Obviously Kahn prefers deregulation, apparently because he has bought the propaganda about it being the less regulatory option. It is impossible to argue with his expertise, and he makes a good case that American did engage in predatory behavior. But his blind assumption that too little competition XE "Competition"  is the problem, rather than too much, is frightening. Typical of today’s regulators and academics, he is absolutely incapable of seeing that worrying about such things as preventing predation or monopoly XE "Monopoly"  may be precisely why the industry, two decades after he deregulated it, has taken a shape that consumers find revolting. This is scary, because the evidence of industry failure is clear to everyone who flies, presumably including Professor Kahn. How can he miss it? The answer appears to be that he is so buried in competition argot and self-referential regulatory assumptions about the efficacy and efficiency of competition that he is blind to the misery it is causing. He is blind to the possibility that true efficiency and true competition might be better served by just letting the network XE "Network"  monopoly form naturally. 

Why is it that economists are the only consumers who can’t see that deregulation XE "Deregulation"  has been disastrous? Perhaps economists have a greater ability to be patient, to give competition XE "Competition"  a chance to solve any service disruption or confusion problems. In any case, consumers not steeped in competition theory are not so patient. They are more likely to see service declines as the consequence of any proximate Government action, like deregulation, and are less likely to be willing to wait for theory to produce results. I know many ordinary people (i.e., non-economists) who are frustrated not just with air travel XE "Air travel" , but with telephones and many other modern marvels, like computers and Internet XE "Internet"  service. Often they will spontaneously express outrage at the breakup of AT&T or anger at what the Government is doing, or not doing, with airlines XE "Airline(s)" . Funny thing, though, the economists I know generally think deregulation has been successful. They point to such facts as the decline in long distance phone rates or airline ticket prices as proof that the competition has been healthy. But hasn’t service gone down, too? They don’t see it. Their belief in competition and, if necessary, Government action to enforce it, apparently overrides any disappointment they might otherwise feel as consumers with the services they use. 

But there is another funny thing: Those economists who supposedly believe in the importance of free markets to provide price signals don’t appear at all concerned that Government action may be the primary cause of suppressed or spiking or otherwise distorted prices in deregulated industries. Could these interventions be encouraging energy price pirates, or causing the frequently profitless operation and sometimes bankruptcies of utilities and airlines XE "Airline(s)" ? No, of course not; that’s the way the free market works, don’t you see? If you get the impression that I think economists are being disingenuous when it comes to observing the industries they are expert about, that would be a reasonable assumption, but it would be wrong. The funniest thing of all is that I find economists to be entirely sincere in their evaluations of these situations. But this fact is also the scariest of all. It means that, like in a science fiction movie, economists appear to have been abducted by alien antitrust XE "Antitrust"  monsters that have re-wired their brains so that they can no longer see anything that does not confirm their positive views on antitrust. 

The electric power industry is the most visible of today’s deregulation XE "Deregulation"  disasters, but its problems so far only include a few blackouts, price spikes and utility bankruptcies. Though bad enough already, things will get much worse when the consumer also has to deal seriously with the “opportunity” to “shop for power,” as New York’s Con Ed urges in an advertisement.
 It is hard to imagine that Con Ed actually thinks consumers will look forward to comparing power suppliers. In any case, the primary purpose of the ad, it seems, is to enable the utility to make clear that it has no responsibility for the price of power, only for its delivery, which, according to a big pie chart, only makes up 35% of the delivered price. 

This is typical of every deregulated industry: responsibility for the overall product is diverse, confusing and influenced heavily by Government. In fact, if you were to apportion responsibility for the overall value propositions embodied by air travel XE "Air travel" , utilities, telephone service etc., you would probably come out with an amorphous Government role responsible for over 50% of the value, and perhaps over 90%, in all of them. This means that the “competition XE "Competition" ” intended to serve consumers has only small and shrinking portions of the consumer experience to play with. The rest is Government’s responsibility, and the consumer’s problem. And Government’s proportionate role grows with every new initiative by the planners to commons-ize the practices or competitive positions of the players. With every requirement that a phone company give “reasonable” access to its network XE "Network"  to the competition, or that a software company allow its competitors’ products to be sold alongside its own – or disallowed from tying its own products together – Government’s role grows. Whether the role is achieved by behavioral mandates affecting “private” competitors, or, when that fails to produce a sufficiently “public interest” attitude, nationalization of “essential facilities,” the heavy hand of Government controls increasingly dominant portions of the value proposition in every major product or service. This marginalizes the value to the consumer of any “competition” that can be trumped up, and puts meaningful service improvements permanently beyond the reach of anyone. Air travel congestion problems, for example, now appear insoluble except through “national consensus” on how to address the issues. 

Thus it is that antitrust XE "Antitrust"  treats competition XE "Competition"  itself as a commons XE "Commons" . Just as we need rules to prevent fishermen (in the classic example) from over-fishing the sea until all the fish are gone, we need antitrust to preserve our competition resource. This kind of thinking goes much deeper than the ordinary it’s-too-important-to-be-left-to-the-private-market rationale, which sees important industries referred to by such commons-like terms as “national asset XE "National asset" ” or “essential facility” in order to authorize regulators’ ministrations. Here, the process of competition, itself, in each industry and generally, is the commons. Without antitrust, the competitors would combine or kill each other off. In one sense, this analysis is accurate, at least for network XE "Network"  industries. Natural monopolies XE "Monopoly"  are called what they are precisely because this would, indeed, occur most of the time. What the antitrust theorists are missing, however, is that such a result is integral to normal Darwinian competition. That is, such consolidating competition is integral to the process by which the economic infrastructure molds and remolds itself in constant response to what consumers want. Preventing such competition can only bring disorganization and disastrous service to consumers. 

Taking air travel XE "Air travel"  again as an example, the basics of flying also include getting your ticket through a travel agent or the Internet XE "Internet"  (or shopping around enough to know when it’s safe to get it directly from an airline XE "Airline(s)" ), getting to and being in airports, relying on unappetizing food in the air and on the ground, getting your luggage through the maze of often incompatible luggage handling services, getting the air traffic control system not to bottleneck your flight, and hoping it won’t crash.
 Your carrier has almost no control over most of these services, and little financial incentive to improve the ones it does control. In fact, quite the opposite: Your carrier will benefit in the degree to which it lets other carriers do the heavy lifting on designing, test-marketing and providing any common services. And on services that would be theirs alone initially, such as roomier seats, olives in salads, better safety maintenance, or better ads about safety maintenance, competitors would soon copy any successful ones, making the airlines that spent the bucks up front feel like fools, and their shareholders the poorer as their competitors get a free ride on their R&D expenditures. After all, most of the value proposition in the air travel experience is an un-differentiable commodity: Every airline is pretty much the same when it comes to time in the air, and they all get you from one place to another. Not only does this mean that it will do you no good to blame your particular carrier for a problem, but it means that none of its competitors have any incentive to do any better, no matter what their ads say. Any improvements will be copied by competitors, and will be attributed by consumers to the general field, anyway, rather than to the individual company that spent the money to experiment with the improvement. Loyalty to any of the competitors under these conditions is fleeting and, ultimately, absurd. So why would anyone but an economist expect deregulation XE "Deregulation"  to improve service? They wouldn’t. 

Apparently, antitrust XE "Antitrust"  economists have concluded en masse that converting the bulk of the responsibility for basic services into a competition XE "Competition"  commons XE "Commons"  is a viable plan. But what are they thinking? Marxist planners might imagine they could sort through such tangles, but we’re talking here about free-market capitalists. The very philosophy they espouse has as its central tenet the impossibility of the planning they are engaged in. As far as I can see, the antitrust-alien-abduction explanation is the only realistic contender. There is just no other way to explain how people who believe in limited Government and freedom could possibly conclude that letting Government be responsible for the bulk of service in the most important industries, let alone having them all coordinate efficiently with each other, is either a good idea, or consistent with freedom. But here it is. Almost all economists appear to buy into the notion that Government should commons-ize almost all the big industries through antitrust.
 Although they think they are promoting competition, they are actually destroying it, at least in a Darwinian sense. Their “competitions” are actually more akin to intramural volleyball tournaments, or to forcing the world’s armies to break up into a hundred thousand soccer teams – one struggles to come up with a sufficiently derisive analogy to capture the utter foolishness of the exercise. 

Blind Spots

Although the choice between antitrust XE "Antitrust"  regulation and rate-of-return regulation springs from a false dichotomy,
 its effects are very real, for two reasons. First, because Government is always empowered by the opportunity to make arbitrary decisions, getting to make the phony judgement call – is it or isn’t it a natural monopoly XE "Monopoly" ? – enhances Government power. Second, while the distinctions may be arbitrary to begin with, once subjected to one regime or another, the initially arbitrary regulatory choice creates distortions that lead to real differences pretty quickly. The divided territories resulting from separate regulatory fiefdoms under rate-of-return oversight, for example, make it exceedingly difficult to throw industries like electric power or telecom back into the wilds of competition XE "Competition" . This is especially so if our expectations of ideal deregulated behavior are shaped by naïve antitrust concepts, like “perfect competition.” 

Trying to turn discreet local monopoly XE "Monopoly"  territories developed under rate-of-return regulation into perfect competitions will never work, and would lead to horrible results if it did. Incumbents will never give up their advantages, not even for the right to raid some other incumbent’s territory. Knowing the value of monopolies, they are not so stupid as to think such raids would succeed or be worth the risk of leaving the home territory undefended. Regulators are another story. That time after time they have fallen for such naïve plans in industries like telecom and power, and are always surprised when they don’t work, demonstrates with absolute clarity that they haven’t a clue about the basic nature of the beast they are regulating. It should come as no surprise, then, that neither do they have a clue about the needs of the consumers on whose behalf they think up these inane schemes. The bureaucrats push these solutions, as if there were no consumer benefit to consolidation and standardization across territories, and as if they could restrain the natural consolidation instincts of the deregulated competitors without undue coercion. 

The furies unleashed by the Telecommunications Act of 1996 XE "Telecommunications Act of 1996"  are a case in point. Introduced with much fanfare and excitement over the coming benefits of competition XE "Competition" , the Act elicited a boom in telecom stocks, especially new ones who figured that all the customers were up for grabs. With the Baby Bells being enticed out of their “last mile” monopolies XE "Monopoly"  by the prospect of entering the long distance business – the regulators’ quid pro quo – it looked like everyone had a great new business to get excited about. The consequent investment boom sucked in both old and new telcos and was both much larger than – and perhaps the main driver of – the more visible dot-com bubble. In any case, telecom market cap had dropped $1.7 trillion by July, 2001 since peaking at $2.7 trillion in March, 2000. That loss eclipsed by far the damage done to stock investors by the bursting dot-com bubble,
 and it looks like much of the $120 billion in junk debt issued to push the boom along will add insult to injury. The fundamental flaw in the regulators’ grand scheme is the idea that more than one network XE "Network"  is needed or desired. This led Wall Street and Main Street investors down the Primrose Path of believing that all of these hopeful companies could reap huge profits by connecting and servicing telecom needs. The problem, however, was the relatively fixed number of telecom customers. 
 The New York Times puts it succinctly in an article about one fiber optics networker:

“In recent years, Corning executives spent about $10 billion acquiring other companies in an effort to grab more of the fast-growing telecommunications business. But over the last year, investors and executives decided that the industry had overreached and that many of the new communications networks might never be used. Financing quickly dried up, and Corning found itself with fewer customers.” 

And what about those last mile monopolies XE "Monopoly"  the regulators were trying to quid-pro-quo the Baby Bells out of? Well they’re still standing, and are the only component of the telecom universe that still has both pricing power and an ongoing business. That may change, since they are also still a great source of competition XE "Competition"  complaints. 
 Totally frustrated with attempts to get the Bells to provide equal access to their networks to competitors, such as other Internet XE "Internet"  Service Providers, the talk now is increasingly of forcing the breakup of the Baby Bells, too, so they can’t discriminate in favor of their own ISPs. With the stub of the old AT&T now clearly in the final stages of disintegration, perhaps now would be a good time to sit back and assess the damage to the whole concept of telecommunications that this bust-up and break-up policy has produced. Especially since competition is clearly the reason the U.S. lags so far behind even socialist Europe, with its administered standards XE "Standards"  monopoly, in developing cellphone services.

From the consumer’s perspective, all this regulatory maneuvering would be a big bust even without the accidental stock market bubbles. That is because the condition regulators are trying to prevent is the very condition consumers want: a consolidated network XE "Network"  under common or at least cooperative ownership. While intra-industry competition XE "Competition"  may indeed disappear if a monopoly XE "Monopoly"  is allowed to form, that is no loss from the consumer’s perspective, because such competition only degrades the network he seeks in terms of functionality, and increases its cost. And such intra-industry competition will die out only if the consumer’s interest is served better by that network monopoly than by other services he could spend his money on. Indeed, inter-industry competition – often monopoly versus monopoly – is the most important kind of competition there is in terms of true consumer interests. It is the only kind of competition by the process of which the consumer’s preferences can fully play out in such a way as to meaningfully change his environment for the better. Or, more correctly stated in Darwinian terms, his preferences are the environment in which products compete to find niches and to survive. The more complex the economy becomes, the more likely it is that the most powerful competitors will be networks.

That regulators are preventing this very competition XE "Competition"  is a travesty. Fostering permanent intra-industry competition prevents network XE "Network"  industries from developing their full strength, although their appeal even in much-weakened form is evident. No one wants to go back to having no power, no planes, no phones, and no computers. But these network monopoly XE "Monopoly"  competitors are clearly underperforming drastically relative to their potential. This is the cause of all the rage, hearings, and Bills of Rights swirling around the infrastructure industries. In short, a consumer revolt is brewing. While it is yet inarticulate and unsure of exactly what it is revolting against, it is becoming clear that neither regulators nor deregulators are the consumer’s friend (and wait ‘til you see what they think of re-regulators). While consumers cannot be expected to decipher all the complex and contentious antitrust XE "Antitrust"  theorizing (not that there is anything there really worth deciphering), the one obvious thing is that somehow all this gobbledygook gives Government the responsibility for the quality of these vital services. And, because Government has taken it upon itself, via antitrust, to run these important networks, the dissatisfaction could coalesce into a more general discontent with a Government that will increasingly be viewed as illegitimate. 

That conservative economists are missing the network XE "Network"  boat is extraordinary. To do so they not only have to ignore the implications of Hayek XE "Hayek" ’s and Mises XE "Mises" ’ (admittedly esoteric) catallaxy XE "Catallaxy" , but they also have to miss the obvious implications of such mundane concepts as division of labor and comparative advantage. Does the former only refer to individual workers getting better at the manual tasks they specialize in? Does the latter only refer to nations specializing where they have natural or learned advantages? Don’t economists see that companies, groups of companies, and industries do the same thing? They specialize at what gives them their best shot. Monopolies XE "Monopoly"  and networks are the natural result of the same process that economists love to praise in workers and nations when they talk about the sources of efficiency and productivity. Why not extend the concept? Why blast monopolies for creating those “dead weight loss” triangles, as though they were Bermuda triangles where output mysteriously disappears? With all due respect to their neat little graphs, the enhanced productivity that could result from better coordination of the catallaxy’s various components could easily produce greater output in the presence of monopolization, not less. Where did this idea come from that “efficient” utilization of a nation’s resources requires that each and every business in it run flat out all the time, and always “arms length” separate from all the others? Bodybuilders, who build up every muscle individually with exercises targeted at stressing it to the max, don’t win races or any other Olympic events, because their bodies are inefficient at such specialized tasks. While each muscle may be very strong, getting them all to work together efficiently to run, throw, slide into a base, or do any other complexly coordinated action is out of their league. 

Since all economists have bought into the multiple-arms-length-companies-running-flat-out-all-the-time approach to full employment, they have completely ignored any benefits that might come from any other approach. For example, wouldn’t a monopolist restraining supply of his product have the effect of relieving scarcities in the inputs to it, thereby releasing them for other uses? Wouldn’t this have the effect of husbanding scarce resources, both of the monopoly XE "Monopoly"  product and of the inputs to it, and foster better stewardship as a result? (This is equivalent to the pitcher conserving and coordinating energy for that fastball, relaxing all unneeded muscles so that those necessary to the task will be able to do the job, as opposed to the bodybuilder who stands before the judges simultaneously flexing every single muscle.) Wouldn’t there at least be some benefits to cooperation among competitors, predatory monopolization, or price fixing? Doesn’t better coordination matter at all? How about better compatibility, better standardization, better price signals, more energetic capital, more faith in capitalism XE "Capitalism"  – or something? 

All economic experts were blindsided both by the productivity gains of the late ‘Nineties and by the associated economic strength made possible by the non-inflationary growth that better productivity enabled. They are now equally surprised to find both productivity and growth disappearing together. One possible explanation is that, for a while, the techies had the run of the economy (or catallaxy XE "Catallaxy" , whatever) before the trustbusters XE "Trustbusters"  could figure out what they were doing. So, relatively unrestrained monopolization led to productivity miracles. Now the cops have caught up and the experts are re-forming each violative situation separately, company by company, industry by industry, state by state, agency by agency. No wonder things are getting gummed up. Isn’t it just possible that economists are missing a major, perhaps the major, contributor to productivity? Just as productivity comes from better intra-company coordination processes, isn’t it possible that the inter-company and inter-industry coordination fostered by monopolization is a key to greater productivity, too? 

Fooling Freedom

How did conservatives – and conservatives in America, no less – get sucked in to such false theories? It may help to consider how good intentions have played out historically in the debate between freedom and socialism XE "Socialism" . Today there is virtually no opposition to the notion that, if properly applied, antitrust XE "Antitrust"  is beneficial, even necessary. So, while there is no reason yet to doubt anyone’s good intentions, we would do well to worry that such unanimity of self-interested opinion has fixed on a theory that requires massive Government coercion. And we should keep in mind that, if these seemingly freedom-based theories turn out to be false, it won’t be the first time that freedom has been fooled. According to Mises XE "Mises"  in 1972:

“It is a fact that a hundred years ago only a few people anticipated the overpowering momentum which the antilibertarian ideas were destined to acquire in a very short time. The ideal of liberty seemed to be so firmly rooted that everybody thought that no reactionary movement could ever succeed in eradicating it. It is true, it would have been a hopeless venture to attack freedom openly and to advocate unfeignedly a return to subjection and bondage. But antiliberalism got hold of peoples’ minds camouflaged as superliberalism, as the fulfillment and consummation of the very ideas of freedom and liberty. It came disguised as socialism XE "Socialism"  and central planning. No intelligent man could fail to recognize that what the socialists, communists and planners were aiming at was the most radical abolition of the individual’s freedom and the establishment of government omnipotence. Yet the immense majority of the socialist intellectuals were convinced that in fighting for socialism they were fighting for freedom.”

So today’s global antitrust XE "Antitrust"  crusade isn’t the first time freedom was fooled. Nor is it the second. Again, according to Mises XE "Mises" , socialists began calling themselves “liberals” (i.e., conservatives in today’s language) and professed attachment to a phony “anticommunism” in order to cover over the evident failures and totalitarian abuses of the USSR and its satellites. This disingenuous conservatism opened the way for socialism XE "Socialism"  in the democracies of Europe – and also achieved significant support in the United States. 

“Communism would have today, after the disillusionment brought by the deeds of the Soviets and the lamentable failure of all socialist experiments, but little chance of succeeding in the West if it were not for this faked anticommunism.”
 [Emphasis added.]

Thus we see that antitrust XE "Antitrust"  is not only not the first and not the second of the falsehoods promulgated by the deluded or disingenuous defenders of freedom, but merely the latest of the Trojan horses that have unwound promising civilizations. From the birth of freedom in ancient Greece, which Plato waylaid with distortions of key words like “democracy” and “justice,”
 to the upside-down modern uses of “competition XE "Competition" ,”
  “property”
 and, of course, “liberal,”
 hopes of freedom have time and again been dashed by despots or their minions twisting words. Those saddened by the loss of their dreams of pursuing happiness no doubt said “it can’t happen here” to the very end. They lost their shot in large part because they proved incapable of seeing through the disingenuous linguistic dance of socialism XE "Socialism" . By the same token, the progress of freedom has resulted only from the success of its defenders at parrying the linguistic tricks and related philosophical traps laid by its enemies. 

Today it is primarily antitrust XE "Antitrust"  that is playing Alice in Wonderland with the language of freedom. So far, the good intentions of its promoters are in most cases sincere. That is to say, they are in most cases unwitting victims of the general confusion, rather than active promulgators of deliberately misleading propaganda. Therefore, they still by and large deserve a presumption of good intentions. But we must remember that many of those earlier Trojan horses eventually led to despotic abuses that, no matter what you believed about efficiency or fairness or whatever, could not be reconciled with good intentions. While we now assume that those exercising Government power are acting in good faith to serve the public interest by curbing the abuses of self-interested individuals, we will some day soon need to recognize that self-interest drives the people of Government, too.  In other words, the granting of good intentions should not be automatic, because at some point tyranny is tyranny, regardless of the excuse for its adoption. And it is the reflexive granting of good intentions that makes Trojan horses possible. 

What’s Wrong with Antitrust XE "Antitrust" ?

How can such an obscure little law as antitrust XE "Antitrust"  cause so much damage?
 Surely its reputation as a theoretically respectable protector of free markets has some foundation, doesn’t it? Not in my view. Its errors begin with its first and biggest: antitrust treats monopolies XE "Monopoly"  as bad things. Wrong. Monopolies are not only the natural and very nearly inevitable result of economic evolution – in spite of Government efforts to block them – but they are the most essential and valuable elements of every economy, particularly a modern one. The more complex an economy becomes, the more its efficient development both promotes and requires monopolization. There is no question, therefore, whether we will have monopolies or not. The only question is whether they will be run by private businesses or by the State.

Although all the antitrust XE "Antitrust"  rhetoric vilifying monopolies XE "Monopoly"  gives the impression that it is possible to get rid of them, and that it is Government’s goal to do so, the first of these is incorrect and the second is a lie. It is neither possible nor desirable to do without monopolies. As mentioned, the only question is whether they will be run by private businesses or by the State. As to Government’s goal, while we can’t easily attribute disingenuousness to officials (not as long as we’re still granting them good intentions, anyway), if Government were a person, say, one named Leviathan, it would be obvious that the claim is a lie. Government has never gotten rid of monopolies; it has only transferred control of them from private companies to the State in the devious manner described below. This is not to imply that we should be indifferent about the transfer. Once a private monopoly gets tangled in State tentacles, service suffers, capital deteriorates and corruption rules. To see what we’re missing, let’s summarize the good things that monopolies can do before the State gets involved. 

Individually and collectively, both monopolies XE "Monopoly"  themselves – and the process of monopolization pursued simultaneously by many individual monopolists – compel coordination of diverse activities, enabling the economy’s various elements to knit together into a unified infrastructure. They enforce compatibility of system and infrastructure components. They efficiently balance the use of resources and encourage stewardship of scarce ones. They enhance productivity by encouraging coordination, efficient utilization of resources, and innovation. By completing networks, they prevent bottlenecks like those now plaguing the electric power and airline XE "Airline(s)"  industries. They encourage price stability and non-disruptive turnover of technology platforms. They encourage efficient allocation of capital by sending accurate price signals to all concerned parties. And the combination of all of the above factors encourages more aggressive application of capital to new business formation in the same way that higher stock prices or lower interest rates does. In other words, not only are private monopolies good, but all the supposedly anticompetitive practices that further their development are good, too.

Allowing private monopolization is both consistent with freedom, and creates a kind of property as valid as gold, paper money, credit or corporate stock – and more valuable to capital formation than any of them. Just as a man who owns stock, land or money can parlay his capital through cooperative or competitive arrangements in relation to other owners of such properties, if his assets include monopolies XE "Monopoly"  and monopolization opportunities, then he has supercapital. Moreover, unlike many modern forms of property, which require elaborate Government sponsored definitions, and defenses of their boundaries mounted by legions of lawyers, monopolies define and defend their own boundaries naturally. They are their own best defense, one that requires no Government definitions, no Government coercion, and no lawyers. And when they are no longer strong enough to defend themselves (or if they don’t become strong enough in the first place), that is the natural time for them to turn over the opportunity to others. No need to decide whether seventeen years or twenty years (as with patents XE "Patents" ) or some other amount of time is appropriate. 

Consequently, all those things the Justice Department XE "Justice Department"  and other antitrust XE "Antitrust"  agencies are suing the monopolists for are the very things we should be applauding them for. From predatory pricing to price-fixing cartels, from tying to gouging to discriminating, from rewarding your friends with favorable deal terms, to refusing to deal with your competitors at all, there is no harm and much benefit to be derived from such activities. All of these so-called anticompetitive practices are no more conflicted and harmful in a free society than the normal self-interested conflicts between buyers and sellers, producers and consumers, wholesale businesses and retail businesses, and the whole host of self-interested actions and maneuverings that drive every thriving economy. Moreover, monopolization – the free application of the monopolist’s prerogative over the property he controls – creates the most high-powered form of property and capital in the economy, potentially worth many multiples of the assessable value of the separate assets he owns. The ability to wield them all, to purposefully monopolize, to cut deals and control, is a currency exchangeable in society’s most important transactions. And the ability to buy or establish positions of strength through monopolization constitutes both the most valuable property an individual can own, and the most valuable capital a society can boast. 

The confusion over the value of monopolies XE "Monopoly"  arises primarily because Government-protected monopolies actually are bad. Most of the famous monopolies throughout history, of course, either started out bad or became bad when Government got involved. This fact, plus natural jealousy, account for the dismal reputation of monopolies. Antitrust XE "Antitrust"  is the modern machine that turns the good monopolies into bad ones. Trustbusters XE "Trustbusters" ’ raison d’être is to put the likes of Standard Oil and Microsoft XE "Microsoft"  into the hands of antitrust bureaucrats and the courts. They don’t need to nationalize them or break them up to accomplish this. They need only credibly threaten to do so, or subject them to such comprehensive rule making and observation as to circumscribe their monopoly-forming behavior. This effectively puts Government in the position of doling out monopolies through rule making, a modern version of the very process that has earned them a bad name throughout history, such as when kings sold them to their supporters for cash. A sentence and related footnote in Richard Pipes’ Property and Freedom,
 for example, reads:

He [King Charles I] filled his coffers by selling to private interests monopolies XE "Monopoly"  (the exclusive right to manufacture and trade in specified commodities). *

*In 1624 the House of Commons XE "Commons"  had closed this loophole by declaring monopolies XE "Monopoly"  illegal. The crown got around this ruling by selling monopolies – renamed “patents XE "Patents" ” – to persons who invented new and valuable manufacturing processes. Shortly afterward, in 1648, Massachusetts permitted monopoly grants for new inventions “that are profitable for the Countrie.” [James W. Ely, Jr., The Guardian of Every Other Right, 2nd ed. (New York and Oxford, 1998), 19]. Patents for intellectual property are believed to have originated in fifteenth-century Venice. 

Patently Absurd

Do intellectual property rights spur innovation, as advocates claim? I suspect not, at least not compared to the amount of innovation that would exist under a natural property rights regime. Not only would there be more innovation under natural property rights, but there would also be a far greater chance that the innovations would be better targeted toward real needs, and a much smaller chance that they would have harmful unintended consequences. While the economic and legal theories underlying the current intellectual property bureaucracies enjoy wide acceptance, even from conservatives, their only real-life effect is to enable a parasitic State to feed off an otherwise healthy society. While the bureaucrats distribute a variety of protected monopoly XE "Monopoly"  positions in the form of patents XE "Patents" , copyrights, operating licenses and rule sets favoring one company or another, there is little reason to think any of this improves innovation, efficiency or any other public interest. For example, patents probably retard innovation by preventing further invention in and around the general field controlled by the patent.
 In any case, they distort invention in the direction of a State-devised industrial policy, beefing up boondoggles, and starving useful inventions of the capital going to the boondoggles. The most useful inventions, of course, are those that spring from the creative minds of entrepreneurs and scientists looking to get rich by finding and filling actual human needs. It is a socialist fantasy to imagine that Government help in this process can do anything but retard and distort the result.

Consider the taxpayer-funded fraud known as the biotech XE "Biotech"  business. The field is riddled with phony “nonprofits” getting Government grants to develop drugs XE "Drugs"  on which their for-profit siblings seek patents XE "Patents" .
 The theory behind both the Government (taxpayer) largesse and the patents is that these will enable us to speed up the finding of drugs to cure the world’s diseases. Leaving aside the obvious potential for fraud lurking behind such “grantsmanship,” and accepting the urgency of the need to improve health, we still must ask one fundamental question. Is this the best way to deploy the social resources available to promote health care innovation represented by such expenditures as the $27 billion NIH budget (2003 projection), or the massive chunks of Medicare and Medicaid going to purchase the patented products created by the NIH effort? The drug companies say patents are critical to their willingness and ability to fund discoveries.
 But does it really work that way? Thirty years of the “war on cancer,” and $8 billion of NIH funding later, no progress has been made on basic cancer rates. Indeed, it is just possible that the heavy Government involvement is the reason we have made so little progress.
 

There is even mounting evidence that the madcap rush to new drugs XE "Drugs"  may be contributing to some of the problems the patent rush is trying to solve. For example, a significant increase in allergies and asthma in recent years is attributed by some to “immunization” through vaccines XE "Vaccines" .
 In addition, cystic fibrosis, multiple sclerosis and many other newly burgeoning and unsolved maladies, including many manifestations of cancer, itself, appear to be related to malfunctions of quality control processes that govern cell division and protein expression, especially when these relate to the marshalling of immune responses. Since these are the likely unintended consequences of attacking every disease with a patented drug to boost, supplement or supplant our immune system, it is altogether possible that the patent rush approach to curing disease is what is making us sick. In any case, the medical miracles touted in the drug companies’ ads and “breakthrough” research articles are often leavened with the reality of disappointment. Twelve years after the cystic fibrosis gene was discovered with much fanfare, there is still no cure.
 As for cancer, one promising breakthrough after another has been announced over the years and we don’t appear any closer to a cure. 
 The latest “targeted” approach may finally be the answer, but that’s what we thought about the rest. In fact, only weeks after the announcement of the “breakthrough” hailed as so exciting that the FDA pulled out all the stops rushing it to approval, it was reported that the targeted cancers were already mutating around the treatment. 
 

Of course scientific exploration always relies on an uncertain combination of skill and luck. So I wouldn’t go so far as to imply that no breakthroughs are achievable through the patent approach, or that its elimination would magically double the cure rate. No one can say for sure what the effect of such a switch would be. But it is worth having a fresh look at some of the signs we can see in the hopes that they may point to some answers. We can see, for example, that every politician is in favor of some form of free prescription drugs XE "Drugs"  for the elderly. (“Free,” of course, means paid for by the taxpayer.) We can see that drug companies are always among the top political contributors. We know that over-prescription of antibiotics has led to so many mutations that we may soon have no effective treatments for some major once curable diseases.
 We know that prescription drug sales rose 123% in the last five years, that drug ads are taking over our TV screens, and that the elderly – the biggest market for these drugs – may be overmedicated.

Are they overmedicated? Although it seems highly likely to me that they are, I won’t argue the point here. I will say, however, that all of the financial incentives are pushing in that direction – and point to patents XE "Patents"  as the source of the problem, if it does exist. In fact, given the pervasive and powerful financial incentives that inevitably flow from the patent approach to innovation, it would be extraordinary if overmedication were not the rule, rather than the exception. Of course, overmedication could range from just a little bit too much in the way of unnecessary medication, to the point where the excess is so egregious that medications are, on balance, doing more harm than good. In view of the accelerating speed with which biotech XE "Biotech"  companies are forming around the patent-seeking, Government-funded research devoted to medical intervention, I suspect we are bound to reach that point, if we haven’t already. That is, we are bound to reach the point at which our whole modern medical arsenal, with all its wonders, does more harm to its patients than good for them. And, regardless of whether or when we reach that point, the question still remains: Is this the best way to deploy the massive portions of our national income and capital devoted to medical processes? Patents, after all, are promoted as a means of inducing innovation through financial incentives. Surely those who make that argument would recognize that, if the same system gives financial incentives to overmedicate the elderly, a probable effect will be the overmedication of the elderly. If that system gives incentives for drug companies to buy political influence, drug companies will buy political influence. If it gives incentives for the nation’s medical budgets to grow like Topsy, they will grow like Topsy. And if it gives incentives for disease mutations, we will see disease mutations. 

And while we’re on the topic of incentives, keep in mind the fact that patents XE "Patents"  achieve their incentive effects because they are monopolies XE "Monopoly" , sole seller privileges granted – in this case – by Government. In other words – and it is worth restating this point for emphasis – it is Government’s deliberate policy to use monopolies as incentives. Forget for a moment whether those incentives lead to good or bad effects, and just focus on the monopoly incentive itself. Just as Government attempts to incent certain behaviors via monopoly grants, every argument used in justification of that approach would apply as well to the potential opportunity to achieve private monopoly positions. That these monopolies are “granted” solely at the discretion of consumers of the monopoly’s product, that they are revocable whenever their tastes change, that they cannot be listed in a company’s intellectual property portfolio as assets – none of these differences between monopolies won in the market and monopolies granted by Government change the fact that both are very valuable and, therefore, that the incentives provided by both are very powerful. And, while it would be difficult to say which is more valuable, either potentially or empirically, it is obvious from the fact that private monopolies have created quite a few mega-billionaires that the incentives driving private monopolization are extremely powerful, too. In view of these incentives, it is ridiculous to think that the creativity driving the song writer, the scientist or the entrepreneur can only be motivated by the lure of patents and copyrights. There are many places where such creative and inventive talents can give decisive advantages to businesses seeking network XE "Network"  monopolies. Therefore, there are many structures one can imagine in which such talents will be rewarded as they aid in the task of improving the services or competitive position of an aspiring network monopolist. While it is impossible to say whether individual inventors or artists would make more or less under a natural approach, it is virtually certain that the amount they make would bear a closer resemblance to the value of their contributions to society. 

The Rent Seeker’s Ball
In the current environment, it is not surprising that all major U.S. businesses support both political parties and their elected officials in rough proportion to their legislative and regulatory clout. Apparently, the political, regulatory and academic cognoscenti, as well as the leaders of the businesses affected by them, all seem willing to accept a little corruption as the price of innovation. They have even invented a term for it – “rent-seeking XE "Rent-seeking" ” – that is at the same time unfathomable to laymen and suggestive of legitimate, if hidden, economic purpose. No sophisticated modern person would suggest that in the real world it could, or even should, be eliminated. And everyone understands with a wink why the biggest political contributions come from the likes of the drug, energy, and airline XE "Airline(s)"  industries. Meanwhile, it’s not a scandal but only news that House Commerce Committee Chairman Billy Tauzin “has become the man to see for corporate chieftains in Washington. And a bevy of his friends and former staffers are building careers based on their connections to him.”

Does anyone really imagine that consumers will be better off for all this Government involvement? Actually, yes. The bureaucrats, the vast majority of academics, and almost all politicians believe fervently that such Government involvement in property rights as antitrust XE "Antitrust"  and patent law is essential to the efficient functioning of capitalism XE "Capitalism" . And so do the businessmen who benefit from the monopolies XE "Monopoly"  bestowed by these busybodies. To them, this is the way a capitalist democracy is supposed to work. Sure, some of them – the “conservatives” among them – may talk a good free market story. But look closely and you will find that they are actually the ones putting in the last nail. Their arguments about how the lure of owning intellectual property is critical to the willingness of inventors to invent, scientists to inquire, singers to sing, etc., and their blind acceptance of a connection between “competition XE "Competition" ” and innovation – leaves freedom with no defenders at all. Where’d they go? They have abandoned the field in pursuit of rent. In some instances, the rent-seekers include even those who are most articulate in their denunciations of rent-seeking XE "Rent-seeking" .

Their actions and in-actions validate the cynical view that sees accommodation to the parasitic tendencies of Government as inevitable, just something we have to do to get our property protected. In this view, neither private markets nor Government are always best at every task. One must look case by case to determine the best mix for any given function, and always recognize that there is bound to be interaction between political and economic processes in any major endeavor. Bureaucrats and rent-seeking XE "Rent-seeking" , in other words, are just the way it is. This view is often associated with the “Public Choice XE "Public choice" ” school, sometimes called the Virginia school, since one of its founders is Virginia’s George Mason University professor James Buchanan, who won the 1986 Nobel Prize in Economics. While the conservative wing of Public Choice sometimes argues that rent-seeking and the self-interest of bureaucrats have so poisoned the application of antitrust XE "Antitrust"  that it should be abandoned, they seldom attack the core principles of antitrust, itself. Their failure to do so implies that, for all they know, antitrust’s goals may be valid, but merely unattainable in a rent-seeking world. Their calls for abandoning it, therefore, based only on such practical concerns as the lack of empirically demonstrable value, the presence of empirically demonstrable harm, and the probable continuation of both, leave others more optimistic about Government with the impression that these flaws can be cured. Since even the most ardent anti-antitrusters in Public Choice seldom question antitrust either on theoretical or violation-of-freedom grounds, the overall effect of their criticism, once again, is to strengthen antitrust by giving the impression that it has been thoroughly vetted by vigorous debate. 

Public Choice XE "Public choice"  advocates, especially including conservatives, seem happy enough to join these debates, apparently unaware that such “public” arguments among the academic and political elite over policy are the essence of modern socialism XE "Socialism" . Consider the following excerpt from an online book about Public Choice:

Making Assumptions about What People Want
Like the economists who study the market economy, Public Choice XE "Public choice"  theorists examine democratic political structures in terms of how well we can expect them to give the people what they really want. We might say that the ultimate objective of Public Choice is to help people get more of what we think they want. To achieve this objective, we must make assumptions about the things that people want. We then ask about the conditions under which various democratic rules and institutions are likely to help them satisfy the assumed wants. If our assumptions about wants are correct, our analyses will be relevant. Otherwise, they will not be relevant. In either case, the Public Choice scholar states his assumptions for all to see and to possibly dispute.

With such a mission in mind, the policy-making elite must view freedom as only a potential means to a social welfare end, expendable if results don’t measure up. And with such a mission in mind, theory is just a tool to approximate what might be worth testing, first in the lab, then on the public. According to this modus operandi, public debate – not private creativity, competition XE "Competition"  and natural selection XE "Natural selection"  – is the best path to innovation and efficient institutions. 

I first came across this nonsensical notion when I participated in the SEC’s “comment period” process. As I learned to my dismay, not only does this process destroy innovation, but it also produces lousy institutions. Comment periods and other forms of public debate are only the most visible part of the rent-seeking XE "Rent-seeking"  frenzy by which Government processes extinguish freedom. But, irony of ironies, everyone involved, including all of Wall Street’s presumed conservatives, participated fully in this process with nary a peep about its socialist character. At regulatory conferences you could almost hear them calling each other “comrade” as they praised themselves and each other for joining the debates and exhorted others to do so, too. The haughty presumption that they were entitled to deference for their good intentions merely because they aired their opinions in public debate was breathtaking. Numerous times I heard senior officials at important financial institutions like large mutual funds XE "Mutual fund(s)"  berate any who failed to participate with implied threats like “If you don’t make yourselves heard, you’ll get what you deserve.” And I never heard any hint of skepticism that the coercive measures that would spring from these debates would lack legitimacy due to the obviously socialist character of the process. 

It is another fine irony that Public Choice XE "Public choice" , a school that contains some of the most hard-nosed critics of Government’s failures due to rent-seeking XE "Rent-seeking" , pushes a process that is tailor made both for neutralizing their own criticisms and for expanding and perpetuating rent-seeking. But there is a Catch-22 in their prescriptions: imposing on people “what we think they want” can never be compatible with individual dignity and freedom and, therefore – assuming that people do want freedom – will always fail on its own terms. The fact that Public Choice recognizes the self-interest of bureaucrats and tries, with this in mind, to devise institutions that give us what we want in spite of these limitations is distressing. It is no different in terms of freedom than the old Marxist slogan “to each according to his needs.” In fact, it’s worse. Because it realistically includes acknowledgement of the flaws in Government processes, it is much harder to dismiss as ineffective in giving us what we want. Think of it as a modern form of the “voluntary” slavery of feudal times in which villeins or serfs “accepted” bondage in return for being taken care of. 

The Public Choice XE "Public choice"  view is also consistent with that which sees bureaucrats as an extension of those processes in primitive slave cultures by which the powerful forced the weak to produce food and other benefits for them. And it is consistent with the views of those cultural evolutionists who cite the habit of early civilizations to both enslave conquered peoples and to allow only as much freedom or consumption for their own people as was consistent with the exercise and maintenance of their leaders’ power. Jared Diamond, for example, sees the appearance of ancient “bureaucrats” as one sign that a civilization has reached a significant level of development.
 And William McNeil describes the powerful roles played in human social evolution by the parasite twins: “micro-parasites,” such as germs and blood-sucking bugs, and “macro-parasites,” such as ruling classes that enslave or control others with their armies and Governments.
 Given the rent-seeking XE "Rent-seeking"  machinations of today’s bureaucrats, lawyers, politicians and businessmen, it is anything but inconsistent to view our own process as an example of what these brutally realistic observers have described. 

The Spirit of ‘Seventy-Six

Realistic and historically accurate as these views may be, the American experiment in individual freedom and limited Government was meant to be a step beyond such methods. Unless our Founders had in mind an elaborate deception by which we would more readily accept tyranny if we could be fooled into believing it was freedom,
 we really did and do believe in every individual’s right to be protected by law against the arbitrary exercise of Government power. To this end, the most important right, in a practical sense, is the right to property. The question, however, is how do we define “property”? And, more important, who defines it? Is the concept of property essentially innate, inhering in the individual’s actions and natural relationships with his surroundings and other people in a way that can be universally recognized? Or is it something that Government must define? I believe and hope it is the former, and have come across several libertarian articulations of natural property rights that work for me. Murray Rothbard XE "Rothbard" , for example, says individuals should be able to do whatever does not physically harm anyone else, or threaten to do so.
 Such naturally free individuals can do what they will to better their condition and may thereby accumulate their own property as a result of whatever commercial arrangements and contracts they can devise. Property originally comes into existence in the following way: Starting with the paradigmatic example of land, a person can occupy land that is not owned or occupied by anyone else and establish his right to it as property through the sweat of his brow, such as by building a house or tilling the soil. Thereafter it becomes his property to use, not use, or sell to someone else. No person or Government may take such property away from the rightful owner, or use it without his permission. The authority to apply coercion to enforce such rights, like the rights themselves, would derive from universally recognizable common law principles, and could be exercised by private enforcement agencies (in Rothbard’s vision) or by a Government that is constitutionally bound to respect those common law provisions (in my vision).

Conventional conservative wisdom, in contrast, holds that property rights come from the State. In this view, without giving the State authority to define, articulate and enforce property rights, they would not exist, and man’s progress to date would turn to sand. Government not only has the right to define and enforce property rights, in this view Government implicitly owns all property or potential property until it is moved by grant, license, auction or otherwise into private hands. Rothbard XE "Rothbard" ’s squatters would not be able to establish ownership by his first-productive-use principle, but would have to somehow get it from Government. 

Comparing first-use squatting versus Government-directed distribution as means of originating property and moving it to private hands, few people today would think of the former as legitimate, while most would assume that the latter is just the way the world works. We don’t, after all, have much recent experience of either method when it comes to originating property in land, which still provides the prime example for most people of the concept of property. But Rothbard XE "Rothbard" ’s squatting is not the occupy-to-steal strategy you read about in which indigents might claim a right to someone else’s property because they moved in while he was away. Rothbard would call that theft. Perhaps to get past the assumption that squatting is less than legitimate, Rothbard, like Mises XE "Mises" , gives examples of Robinson Crusoe to establish that there was a time when land was so abundant that no one cared to own it.
 While I found his examples convincing, others may consider them unrealistic or irrelevant to current property rights theory. But there is today a massive example of the squatting principle in action, namely, monopolization. All monopoly XE "Monopoly"  formation involves the creation of products, services, processes, alliances or other network XE "Network"  formation activities that constitute new, first use property – or would, if Government took a natural law approach to monopolization activities. The sole seller position established through monopolization would create property in the unique connections, pathways or markets that did not exist before, or at least did not exist in exactly the way that the monopolist has created. 

Obviously, Government does not recognize monopolization as a valid technique to establish property rights to a monopoly XE "Monopoly"  or anything else, even less so than it would recognize property in land to someone who began farming or mining on a Government plot. One way to understand Government’s antipathy to private monopoly is to recognize the threat it presents to the Government prerogative over property. And one way to see why we would be better off if Government did not have a property prerogative is to see how it has always screwed up the role. From the distribution of land in the American West in the 19th century, which was never successful and is now being reversed,
 to the distribution of spectrum via flubbed auctions today,
 there is no evidence that Government can handle a property role effectively. Yet even as the role expands from physical property to intangible property, we rely more than ever on Government to define and enforce property rights. And conservatives are often at the forefront of those justifying this role. 

One thing I’ll grant: If Government is doing the defining, then it may be that Government also has to do the enforcing. But three problems will gather increasing force if we continue to do it this way: 1) the amount of potential property will be less, 2) the proportion of it that can be protected will be less, and 3) Government will increasingly be seen as a wedge between our actual and potential property, which will lead to massive dissatisfaction and potentially revolution. Under a Government definition regime, the natural desire of the governing elite for greater control will move definitions toward those which require ever greater coercion to enforce. In contrast, natural definitions would allow the creation of far more proprietary capital, such as the ideas behind both the network XE "Network"  monopolies XE "Monopoly"  and the intellectual property of the Information Age. Indeed, whole new categories of property would emerge as more complex social and economic systems evolve. The longer the Government definition regime is retained, the more acute the conflict between these two potential methods will become. Eventually, enforcing Government-defined property claims will become nearly impossible, even with intolerable coercion. And the gap between our potential and our reality, both individually and as a nation, will become ever more palpable. The combination of these two factors – intolerable coercion and a sense of shortfall relative to potential – will, unless reversed, lead to an illegitimacy crisis for our Government.

England, where the property rights we have now were largely developed, faced such illegitimacy crises repeatedly during the last millennium, often resolving them in the direction of natural definitions. In fact, the very concept of property, from its origins in ancient Greece on down, emerged only as individuals wrested control of the definition of property from kings and the State. Only by establishing the right to control definitions through such common law milestones as Magna Carta
 were we freed of the arbitrary power of the State. There was much backsliding, though, as the crown sought to exploit definitional loopholes and worm its way back into exercising arbitrary control over property.
 And by no means were definitional conflicts always resolved in favor of individual rights. Quite the contrary, especially in Russia, which was 600 years or so behind England in their development.
 This was not surprising, coming as they did from a tradition in which the czar technically owned not only all the land, but also owned his people and their personal items. 

But give rent-seeking XE "Rent-seeking"  its due. Freedom got under way only when the top nobles wanted to take advantage of a weak king (or such exigencies as his need for money to wage war) to win special rights for themselves. The nobles in no way intended to extend rights down to the lower classes, much less to slaves, villeins or serfs – indeed their rent-seeking coalitions would certainly have collapsed at the very mention of such democratic heresies. But, though the original nobles sought only their own property, later on the same logic by which they got theirs would inevitably be read to include all those lower classes they originally meant to exclude.
 

Hanging onto our gains hasn’t been made any easier by philosophers like Thomas Hobbes who argued that whatever rights we had wrested from the State wouldn’t be enforceable without the State’s coercive powers. And the legitimizer of Leviathan has many descendents among today’s conservatives. The good news is that there is now virtual unanimity among philosophers and most governments that everyone should be able own property. The bad news is that, with all groups now entitled to it, rent-seeking XE "Rent-seeking"  has shifted to defining what property is, and everybody wants to get into the act. So Leviathan is back in business, mediating the conflicts between group interests as property definitions change. This, of course, is exactly what they should not do in a society that respects the Rule of Law XE "Rule of Law" , which – if it means anything – means that the rules should be the same for all, and very nearly for all time.
 But today’s rules regarding property are very different for different groups of people as a result of rent-seeking, and they are constantly in flux as society moves beyond land, physical objects and financial assets to the intellectual property of the Information Age. 

Just a few examples: How do we decide whether “scientists” should be allowed to “discuss” (exchange XE "Exchange"  papers about) encryption technologies, knowledge of which could be used to circumvent copyrights of recorded songs. How about “non-scientists”? Does the First Amendment protect coded “songs” or “poems” whose intent is to spread computer instructions to hack the encryption protection of copyrighted songs or movies? How do we enforce copyrights to songs that are “shared” on Napster by teenagers who clearly have not taken seriously their parents’ admonitions to respect the property of others? (These kids respond without compunction (What-a-ya-gonna-do?) to ads from multibillion-dollar computer companies (Apple) to “rip, mix, burn.” Do they think their parents don’t know that “rip” means “steal”?) What do we do about it if all these kids can evade attempts by Napster to comply with a judge’s ban on their swapping practices by inventing word twists that hide the actual titles they are swapping? What if they use decentralized swapping methods that, unlike Napster, can’t be shut down anyway? How do we decide how long patents XE "Patents"  should last on AIDS drugs XE "Drugs" , as opposed to, say, arthritis drugs, or allergy drugs, or one-click shopping methods for the Internet XE "Internet" ? How do we decide under what conditions compulsory licensing of patented drugs in foreign countries with rampant health problems is appropriate? Would compulsory licensing ever be appropriate for one-click shopping? If it works for drugs, why not? If we decide it isn’t appropriate, either in some cases, or at all, what if we can’t stop it? Should it matter if the patients most in need of the latest medicines are old? Or poor? Does it matter? How do we determine whether a copyright that now protects the descendents of Margaret Mitchell are violated by a modern parody of Gone With the Wind which makes liberal use of the original’s text to imply criticism of Mitchell’s attitude about blacks. Should the race of either author matter? Does it?

It should be clear to even the most casual observer that “property” is bound to become arbitrary, conditional, and ultimately meaningless as a defense of individual freedom under these circumstances. Number one, technology and globalization are making it easier and easier to evade our State-enforced protections. Number two, with the allocation of property obviously the result of effectively arbitrary decisions, then we must blame the State for any unfair results of that allocation, and we must permit petitions for redress of any alleged unfairness. This gives “inequality” a voice. Thus, inequalities – real or imagined – both within rich nations like ours, and between ours and Third World countries, force us to justify the application of our principles regarding property in the face of their increasingly untenable allocation consequences. Those consequences range from the seemingly trivial denial of our children’s “right” to free music to the denial of health care “rights” to disease sufferers around the world. Conservative hard-liners scoff at such concerns and insist on tougher sanctions for infringement. But that just won’t work. Once the allocation of property is obviously based on arbitrary decisions, it is impossible to maintain the moral authority to enforce property rights with any legitimacy. And once that happens, the coercion applied to enforce them anyway comes more and more to resemble the raw power of a police state. 

The seemingly trivial infringements of our children are not nearly as harmless as they might seem. In fact, their attitudes are already shared by large swaths of the digital elite. And the fact that the fastest growing website to date is a non-public company based on piracy gives little hope that moral suasion can put the genie back in the bottle. The more enduring lesson is likely to be that issues like this are decided not on principle but on the basis of who has Leviathan’s ear. The notion that your property is yours, that you can deny its use to others or the State, has become a quaint concept that our youth will only learn about in history books (and probably not there either, because Leviathan writes them). As in czarist Russia, increasingly in today’s America, you keep your property only at the pleasure of the State. 

In fact, the great American road to riches itself now entails submitting to all manner of processes prescribed by the State. The more Leviathan gets to define our opportunities, to box in our actions and monitor our movements, the more dependent on him we become for the opportunities we have, and the more conditional on his good graces our “property” becomes. Trade secrets based on original inventions must be filed with the patent office for all to see (assuming we want to realize any property value from them). Contracts, discussions and e-mail are potential evidence of wrongful conduct, and Leviathan retains the right to subpoena them. Businessmen are wary of talking about the most fundamental aspects of their businesses, like price, because their employees, lawyers, competitors or others may rat on them for price fixing to get amnesty for themselves.
 Even the richest and seemingly most powerful are back to begging for bread, seeking Leviathan’s favor by filing forms, participating in public debates, and informing on competitors. 

Thus, Scott McNealy XE "McNealy" , CEO of Sun XE "Sun"  Microsystems, and an avowed libertarian, lectures reporters on “economics 101,” by which he means antitrust XE "Antitrust"  theory, while begging for some of Microsoft XE "Microsoft" ’s market. Why? Because, as Leviathan whispers in his ear, “Bill Gates XE "Gates"  has been harming competitors – like Sun Microsystems, don’t you see?” And, dutiful servant that he is, McNealy rallies groups of Bill Gates wannabes and Microsoft competitors, like Oracle XE "Oracle" ’s CEO Larry Ellison XE "Ellison" . And the crowd pleases Leviathan greatly by demanding that the Royal Guards tie up Microsoft like Gulliver in Lilliput. Ellison even sends investigators to comb through Microsoft’s trash looking for material with which to inform on his competitor. A truly libertarian approach, such as Rothbard XE "Rothbard" ’s, that would only bar physical harm, is lost on McNealy and Ellison. While the Rothbard approach would allow for a natural route to a universally accepted definition of property, the McNealy “libertarianism” involves heavy Government interpretation, definition, and coercion – not to mention informing on your fellow businessmen – which inevitably leads to arbitrariness. But which view did our Founders favor? 

The Framers of our Constitution were anything but clear on the matter, in spite of a Herculean and courageous effort to be clear. The famous words in the Declaration of Independence laid out the principles: we have “unalienable Rights . . . [to] Life, Liberty, and the Pursuit of Happiness XE "Pursuit of happiness" .” Did they choose the “Pursuit of Happiness” formulation, instead of the more common “life, liberty and property” phrase or John Locke’s original “life, liberty and estates” because they were unsure that property or estates belonged in that hallowed pantheon of unalienable rights? Or was the change due to a more general or even prophetic understanding that the word “property” did not convey enough protection for freedom? In any case, Adam Smith XE "Smith, Adam" , who published The Wealth of Nations XE "Wealth of Nations"  in the same year (1776), writes eloquently on how a man’s capital derives from his own labor, deployed however he wishes, provided his actions do not injure anyone else.
 Smith also tied the accumulation of property and capital to the Government-protected right of the individual to pursue his own interest.
 Obviously, Smith and Rothbard XE "Rothbard"  are pretty much in synch on the matter. 

Unfortunately, in spite of the Framers’ heroic efforts, their Declaration and Constitution did not prevent modern America from adopting the McNealy XE "McNealy" /Ellison XE "Ellison"  interpretation. For all we know, at least some of them may even have intended that interpretation in the next line: “That to secure these Rights, Governments are instituted among men, deriving their just Powers from the Consent of the Governed.” In any case, it is increasingly difficult today for individuals to know what their property rights are, and Government is increasingly involved at every turn in defining them, and redefining them, and redefining them, and redefining them. In this environment, not only are many forms of intangible property, such as intellectual property, coming undone, but so is physical property, such as land.
 This is clearly not what the Framers had in mind. Nonetheless, it is not only what the likes of McNealy and Ellison vociferously espouse, but it is also the evident philosophy of their antagonists, such as Bill Gates XE "Gates" . In the antitrust XE "Antitrust"  duels, it is difficult to tell which side is doing more damage to freedom: those who challenge monopolists, or the monopolists and their conservative seconds. I believe it is the latter. 

Bill Gates XE "Gates"  Is a Socialist

The most effective legitimizers of antitrust XE "Antitrust"  are businesses. This seems ironic, since they and their hired guns always seem to be involved in bitter arguments with bureaucrats. But the fact is that all of them are, or hope to be, successful at the rent-seeking XE "Rent-seeking"  game. And questioning the legitimacy of rent-seeking is, to say the least, not good rent-seeking strategy. So the public sees a highly contentious, adversarial process, laden with hyperbole delivered by the best lawyers, lobbyists and PR firms, not to mention occasional cameo appearances by the nation’s wealthiest businessmen and its most prominent elected officials.
 Nonetheless, the ongoing act of engagement in this battle constitutes the most compelling endorsement possible of the competition XE "Competition"  theories that give rise to it. In spite of appearances, there is no philosophical disagreement about the legitimacy and basic purpose of antitrust, regardless of the vehemence of arguments over fine points or the outcome of any particular cases. That is because the arguments are almost always only over details, technicalities, interpretations, precedents and other legal minutiae. Why? Because it is these minutiae that determine success or failure for the client businesses, first in the legal/regulatory sphere, and then – for those who have won a rent-seeking advantage – in the “marketplace.” Such arguments over antitrust details can have no other effect than to validate its basic principles, ever more firmly establishing Government’s reign over the innovation process. That conservatives cannot drop out of the courtroom long enough to point this out is why freedom has so little chance anymore. Everyone has been co-opted. 

From Bill Gates XE "Gates"  on down, every argument proffered in defense of Microsoft XE "Microsoft"  in its ongoing antitrust XE "Antitrust"  trials is to the effect that the company is not a monopoly XE "Monopoly"  and never attempted to become one. Not only its own attorneys, but legions of supposedly conservative academics from right wing think tanks, “independent” institutes and elsewhere who came out to defend this most visible symbol of capitalism XE "Capitalism" , all of them, without exception, agreed essentially with Gates. No one argued that it’s their right to be a monopoly if they want to. No one said that – provided they didn’t physically harm or threaten to physically harm anyone – they were fully within their rights as free Americans to engage in any monopolization or anticompetitive tactics of their choosing. They didn’t argue their right to do these things, because even the slightest hint that they were aware that they might have knowingly engaged in them would imply antitrust guilt – and the loss of billions. So instead they made fools of themselves trying to prove they didn’t do what all of America knew they were doing. 

Of course being willing to make a fool of oneself is par for the course in a rent-seeking XE "Rent-seeking"  world; with so much money at stake it is far from a bad legal strategy to adopt the assumptions of the judge, no matter what you think. So neither side would dream of basing its case on the illegitimacy of antitrust XE "Antitrust" . With that question off the table, the arguments in court all boil down to: You Are a Monopoly XE "Monopoly" . Am Not a Monopoly. Are. Am not. Are. Not. Are. Not. Of course, being a monopoly is not in itself illegal. Plaintiffs then have to prove monopolization. But this, too, boils down to: Did. Didn’t. Did. Didn’t. There are no bright lines here, which is why antitrust is such a great gig for lawyers and academics squaring off against each other. Liberals generally attack all monopolies, while conservatives try to get them off the hook. But that doesn’t matter. It doesn’t matter who takes what sides in these debates. Nor does it matter who is correct as a matter of law, or who wins. What matters is that the very existence of the arguments only solidifies the impression that antitrust is valid, if properly applied. Since the losing side at least will always argue that any particular application could be improved upon, the theoretical dream of proper application will always remain. So everyone continues to agree on the theoretical validity of antitrust. Everyone can believe that, if only the other side would drop their stupid arguments – or be overruled by a wiser court – perfect application would result. 

Both sides always agree, in other words, that deliberately pursuing monopoly XE "Monopoly"  is evil. The plaintiff argues that the defendant pursued monopoly; the defendant denies it. Both have adopted the right strategy, because the alternative (questioning the legitimacy of antitrust XE "Antitrust" ) has zero probability of success, while the standard approach almost always has a roughly even chance of winning the case, and a nearly certain chance of improving the career prospects of those arguing it. 

Denial Defense Rules

But, however good the universality of the denial defense is for attorneys’ careers, win or lose it has the effect of preventing any future claim that it is your right to do what you are denying you did. Moreover, no one else can either. In a typical case, plaintiffs (usually some combination of competitors, ambitious bureaucrats and lawyers) will accuse a monopolist of, say, “predatory pricing.” The monopolist will deny he did any such thing, hoping there are no smoking guns in his e-mails, and marshal academic expert witnesses to demonstrate the great difficulty of making the tactic work, anyway. Regardless of whether the academic arguments make economic or legal sense, and regardless of whether they do or do not sway the court or the public, the one thing proved beyond any doubt is this: If the accused monopolist did engage in predatory pricing, he would be guilty. Therefore, neither he nor anyone else better try it. Of course, in practice, they do try it again, in fact over and over. But they become more sophisticated at figuring out which kinds of predation are less likely to be detected by the gendarmes, and they become ever more creative at the fine art of disingenuous denial. 

This scenario is repeated ad infinitum across all the categories and nuances of potentially anticompetitive behavior. Not only is predatory pricing blocked, but so are many kinds of discrimination that are deemed predatory (or anticompetitive, or monopolistic – the categories tend to blend), such as getting your customers or suppliers to not deal with your competitors as a condition of buying from or selling to you. Similarly, market division (I won’t invade your turf, if you don’t invade mine), collusion with competitors for almost any purpose (such as fixing prices or boycotting new technologies), and deliberately attempting to get, protect or extend a monopoly XE "Monopoly"  by any of the above or other means are prohibited. And many more esoteric offenses, such as various forms of “tying” or “bundling,” are frequently off limits, too, sometimes per se, and sometimes only if they can be shown to be harmfully anticompetitive under a “rule of reason.” That determination as well as the final outcome at trial will often depend on whether the court accepts the defendant’s terminology or the plaintiff’s. Rather than “tying” or “bundling,” for example, Microsoft XE "Microsoft"  likes to speak of “integration,” which has a nice politically correct sound to it. Its opponents, in contrast, are now calling it “bolting,” which rhymes nicely with “revolting.”
 

This call is particularly hard to make, because – integrated or bolted – the end product is both incredibly attractive to many consumers and incredibly useful for anyone who wants to get, protect or extend a monopoly XE "Monopoly" . Which of these motives drives Bill Gates XE "Gates" ? Serving consumers or monopolizing? With the entire legal profession’s attention riveted, and much of the rest of the nation’s besides, on the answer to that question, no one bothers to ask the only question that should matter to anyone concerned either about freedom or about business efficiency: Who cares? While some find it amusing or even career-enhancing to watch Bill Gates squirm under a David Boies cross-examination, or even more so to watch him try to counter the impression elicited by Mr. Boies that he is a disingenuous, predatory monopolist by singing “Twinkle, Twinkle, Little Star” for Barbara Walters (just as he does for his young daughter), the whole charade on all sides is distracting at best. Why aren’t we rejoicing that it is so hard to tell the difference between serving consumers and monopolization? (The lawyers, of course, are rejoicing, but that’s because their careers depend on teasing out the difference.) This should be a slam-dunk for any modern day Adam Smith XE "Smith, Adam"  to demonstrate how the invisible hand works such wonders, how having many such self-interested predators around can work to the benefit of all. Hasn’t it occurred to anyone that the difficulty of distinguishing between these two is a sign that antitrust XE "Antitrust"  is flawed to the core, that here and perhaps in many other ways we are skewering those whose activities we should be commending? 

The answer is that, while there are a few around who occasionally point out such things, so strong is the intellectual undertow generated by the denial defense, that even their voices are drowned out by the din of arguments shaped by the antitrust XE "Antitrust"  bar. In fact, the occasional glimpses of clarity are as often as not drowned out by the very visionaries who offer them as they struggle to gain credibility by taking up the conservative side of the denial defense. The situation has naturally set up a virtually infinite and still proliferating number of booby traps that catch and render even the most cogent insights irrelevant. The way it works is the following. Since many of the potential violations are related and often substitutes for each other, the permutations and combinations with which regulators can assemble a case are virtually infinite. And, since guilt or innocence frequently turns on such nebulous issues as whether the accused did or did not know what he was doing when he did (or didn’t) do it, you can get sometimes the most ridiculously disingenuous denials and situations where the mood of the public or the court can make a big difference.
 All of this affords both prosecutors more flexibility in bringing cases and defendants more flexibility to mount creative denials. The combination creates endless expansion of the varieties of arguments between hang-em-high liberals and get-em-off-the-hook conservatives. With so much real money on the line, the legal and academic professions tend to reward those who can make relevant arguments for any ongoing or future cases. Even conservatives who may be highly suspicious of the whole process, therefore, cannot have their ideas considered unless they get a toehold in the debate through some get-em-off-the-hook argument. Given the poor theorizing that led to antitrust in the first place, and the century of inconsistent application, any well-fed conservative can find at least some holes in every prosecutor’s arguments. 

When ardent anti-antitrusters like Dominick T. Armentano XE "Armentano"  argue, for example, that cartels are almost impossible to hold together,
 or that tying agreements may not work,
 the effect of these arguments is to underscore the impression that, if a monopolist could hold a cartel together, or could use tying to extend dominance from one product to another, doing so would be illegal, and perhaps appropriately so. So you can add these practices to the aforementioned predatory pricing as potential monopolization techniques that have become off limits precisely because of conservative arguments meant to help monopolists accused of them. Many of Armentano’s arguments are based upon showing how difficult it is to monopolize, usually to imply that the things the laws are trying to prevent don’t really happen much anyway. This kind of argument leaves conservatives completely exposed to the danger that, if monopolists ever do show up wanting to do all those things the conservatives have said are not worth the effort, the bureaucrats could hoist them on their own petard. As luck would have it, this is just what has happened.

While conservatives can hardly be blamed for trying to help monopolists where they can, they are now finding that the requisite focus on practical rather than principled criticism, on crafting aids for the denial defense rather than standing up for freedom, has painted them into a corner. Having now made the case that monopolies XE "Monopoly"  are so difficult to establish as to be not worth pursuing, along comes the Information Age and network XE "Network"  effects, creating, in the words of a New York Times headline, a Land of Monopolies – and trouble.
 Liberals who support antitrust may be meddlesome, but they are not particularly damaging to freedom, since they are always in favor of intervention and, therefore, have limited intellectual credibility in the debate. Dealing with knee-jerk liberals from Marx on down is not the problem. The Trojan horse is the problem. As long as conservatives are arguing only over technicalities rather than principle, the overall effect is to strengthen antitrust. And as long as they grant its premises – even if only to gain traction for their get-em-off-the-hook arguments – they hammer home more firmly than any liberal could the impression that those premises are valid. Conservatives do the most damage to freedom, because they are the ones who would be expected to raise a note of caution over principle, if one were justified. Their failure to do so provides strong support to the assumption that Government intervention to restrain at least some kinds of monopolies XE "Monopoly"  is a good idea. And that’s all the justification the bureaucrats need to erect the entire antitrust edifice. 

Not only are conservatives who accept antitrust XE "Antitrust"  more damaging to freedom than liberals are, but the more libertarian a given conservative is, the more damaging are any antitrust arguments he makes – regardless of content – if they fail to simply reject antitrust as a violation of property and freedom. Take Jim DeLong XE "DeLong" , for example, a commentator for the Competitive Enterprise Institute who is regularly acerbic on antitrust, and the author of Property Matters, a fine exposé of how liberals, environmentalists and other socialists are undermining property rights. But when summarizing the Appeals Court “victory” for Microsoft XE "Microsoft" , he allows that “part of the opinion annoys those of us who think that the current antitrust doctrine about monopoly XE "Monopoly"  is in sad disrepair.”
 What else could the reader conclude but that DeLong – arch conservative and antitrust critic extraordinaire – believes antitrust can be repaired and, therefore, implicitly believes in antitrust? Precisely because he has made such incisive critiques of antitrust, DeLong’s always implicit and sometimes explicit acceptance of its core principles is devastating for freedom.

Locked In

DeLong XE "DeLong"  is probably as good a place as any to bring up the final straw for conservatives: the QWERTY XE "QWERTY"  Confusion. Here is how he sums up the issue:

“[E]xamine the concept of ‘lock in,’ the idea that an inferior technology can get an advantage off the starting line and that thereafter society is ‘locked in’ to it, unable to change. But no one has found real-world examples. The cases usually cited are the adoption of the QWERTY XE "QWERTY"  keyboard over the Dvorak, and the triumph of the VCR over the Betamax home recorder. The validity of both these examples has been demolished, and substitute anecdotes have not yet been found. Similarly, ‘network XE "Network"  effects’ are cited, and ‘increasing returns to scale.’ Again, however, real examples are hard to find.” 
 

Or take Clyde Wayne Crews XE "Crews" , current director of technology studies at the libertarian Cato Institute and, like DeLong XE "DeLong" , a commentator for the Competitive Enterprise Institute:

“Microsoft XE "Microsoft"  is bearing the brunt of this theory today. One cannot escape hearing the common claim that Microsoft’s Windows XE "Windows"  was an inferior computer operating system to begin with, and that it won out over technologically superior competitors like Apple and IBM’s OS/2 through luck and marketing. . . Without this foundation, most of today’s antitrust XE "Antitrust"  attacks in the high-tech arena fall to the ground. . . As facts would have it, the world of inefficient technological lock-in XE "Lock-in"  is make-believe. Absent a government franchise that outlaws competition XE "Competition"  altogether, there are no credible instances of inferior products or technologies winning out and harming consumers through lock-in. As the pathbreaking work of economists Stan Liebowitz XE "Liebowitz"  and Stephen Margolis XE "Margolis"  has shown, even the most prominent examples of inefficient lock-in are invalid.  They’re simply myths. . . [T]he much-praised "Dvorak" typewriter keyboard layout was not superior to today’s "Q-W-E-R-T-Y" keyboard configuration in objective typist-timing tests.” 

And here is how Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  put it in several passages from Winners, Losers and Microsoft XE "Microsoft" , the book that most comprehensively lays out the conservative view on lock-in XE "Lock-in" : 

“The very heart of our argument is that network XE "Network"  effects do not ‘protect’ market participants from competition XE "Competition" . The essence of the lock-in XE "Lock-in"  claim is that inferior products are ‘protected’ from superior newcomers. . . [T]here is neither convincing theory nor even minimal empirical support for the lock-in proposition.” Or: “[N]ot even QWERTY XE "QWERTY"  offers us a QWERTY world and . . . other QWERTY worlds are awfully hard to find.” Or: “These monopolies XE "Monopoly" , we would argue, are efficient outcomes in network industries, where the network effect, or scale economy, is strong. It is not our argument that such monopolies would never arise, but rather that these monopolies would not be locked in. Such monopolies are serial monopolies; one monopoly after another.” 

I hope after the earlier discussion that the reader can recognize the argument over lock-in XE "Lock-in"  as just another example of a denial defense debate, an argument between hang-em-high liberals and get-em-off-the-hook conservatives. Observe, for example, that – regardless of who is right on the science or the law – the effect of arguing that QWERTY XE "QWERTY"  is a myth is that, if any wannabe monopolist could ride network XE "Network"  effects to durable lock-in, he would be guilty, or at least would have a much harder time proving his innocence. This is really just a more all-encompassing version of the predation arguments. In those, as you will recall, conservatives claim that predation doesn’t work or isn’t worth the time, in the hopes of persuading the court of the foolishness of the Government’s case. But, win or lose, the effect of having made such an argument is to more firmly outlaw whichever predatory practice their client had been accused of – or any future client might be accused of. 

Because network XE "Network"  effects and lock-in XE "Lock-in" , if valid concepts, make all kinds of predation easier to pursue, and more likely to pay predators for their time and effort, the theory in one fell swoop threatens to hoist all the previous get-em-off-the-hook arguers on their own petard. No wonder they are trying so hard to “debunk” it, “demolish” it, or declare it to be a “myth.” And no wonder they all seem so anxious to confirm the success of each others’ debunking, demolishing and de-mything. All the circular congratulation seems necessary because, if lock-in is real, predatory pricing to bump off a new competitor with temporary discounts so you can make more later, for example, will work quite well. So would bolting a free browser to your dominant operating system to kill off a competing platform. So would muscling OEMs to carry your OS exclusively so as to give an advantage to your applications software products. And so would bundling as many of those applications as possible into your OS so that the whole world of PC computing will have to march to your standard. Given the potential of lock-in theory to place previous and planned practices of Microsoft XE "Microsoft"  in a harsh monopolizing light, it is no wonder that the company backs the QWERTY-is-a-myth view. 

Perhaps that’s why the company has had Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  on the payroll as consultants at times during the ‘90s,
 and has been a funding sponsor of The Independent Institute, which published Winners, Losers and Microsoft XE "Microsoft" . The company also secretly paid for full-page ads, nominally taken out by The Independent Institute, in which 240 academics signed onto the company’s view without knowing it was funding the ad,
 an embarrassing episode uncovered later by the trash-digging efforts of Larry Ellison XE "Ellison" ’s anti-Microsoft squad. The ads, the book and the QWERTY-is-a-myth theory were all meant to influence the court of Judge Thomas Penfield Jackson XE "Jackson" , who, in the end, was not impressed. Nor were the seven Appeals Court justices the case went to next who, whatever they thought of Judge Jackson’s talking out of court, confirmed his monopolization conclusions. 

The problem with this serial monopolization argument, legally, is that there is no mention of it in the antitrust XE "Antitrust"  laws. Nowhere does it say that monopolization is OK, provided your monopoly XE "Monopoly"  won’t last very long, or if it is only one monopoly in a series of them that share the market sequentially. As much as academics would no doubt jump at the chance to develop statistical guidelines for networkyness or seriality to determine when we could excuse monopolization, the Hail Mary nature of the Microsoft XE "Microsoft"  strategy can easily be seen in a few not altogether tongue-in-cheek restatements of it: Antitrust was and is based on sound theory, but now it is no longer needed, except to go after old companies. Or how about this: The reason antitrust is no longer needed is that companies are doing much more now of what we needed the law for before. Or this: The same process that made monopolies bad in the old days is now making them good. And why? Because there is so much more of that violative behavior now. And how about this one: Monopolization is happening so fast and furiously now that trustbusters XE "Trustbusters"  needn’t worry about it anymore. All of these strange implied statements of QWERTY-is-a-myth doctrine are inevitable consequences of the denial defense in this case. By adopting this particular version, Microsoft forced itself into the weird position of having to argue that it was not a monopoly based on standards XE "Standards"  that don’t exist yet, while supporting that assertion with a tacit admission that it is a monopoly by today’s standards. 

The problem with the argument economically is that all monopolies XE "Monopoly"  are temporary. At best, the serial monopoly distinction is a matter of degree, not kind – and an arbitrary one at that. How, for example, could we say that a 2-year monopoly is OK, but one that lasts 3 years gets hit. At best these kinds of approaches to making the distinction required by the Microsoft XE "Microsoft"  argument would just add another dimension by which arbitrary bureaucrats could decide which are the good monopolies and which are the bad ones. And it would certainly ratchet up the hypocrisy and cynicism. 

The final problem with QWERTY-is-a-myth is that it is almost certainly wrong on the science. I say this only partly because Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  seem forced, at least in their less guarded moments, to admit the truth of network XE "Network"  effects, monopolization and lock-in XE "Lock-in"  even as they are devising denial defense arguments against them. 
 But the bigger hole in their case becomes visible when they try to argue, as part of the overall effort to minimize monopolization, that network effects do not result in lock-in, when what they really mean is that the lock-in is so brief that it shouldn’t really matter. This may sound like a minor quibble, but it has major implications for the credibility and viability of their scientific and legal arguments. The way they phrase the issue enables them to make bold statements that there are no examples of harmful lock-in. While this is true, it is not because lock-in does not exist, as they argue, but because it does. There are plenty of ways that improvements can occur in spite of, and even because of, lock-in. Again, this is not just a quibble. 

The authors may not know it, but their way of putting the issue is inconsistent with these concepts that they appear to understand and, at least in the case of network XE "Network"  effects, explicitly acknowledge believing in. In the first place, network effects and potential lock-in XE "Lock-in"  are inseparable. In tautological fashion, the network effect process inherently includes the possibility of multiple equilibriums and, therefore, inherently includes the possibility of randomly locking in to one of them. Randomness here precludes any certainty that the locked in technology is the best one of the multiple choices. And lock-in means that there will be at least some stickyness giving an advantage to a technology that is locked in over one that is not. How do Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  expect this blind process, of which there are many examples outside the economic realm, 
 to distinguish between technologies so that it would only lock in the good ones? Of course, there could be no such agent or force. Thus, it is inherently inconsistent with these concepts to expect consumer preferences or efficiency to immediately dissolve lock-in of an inferior technology. And it is absurd to conclude that, when the monopoly XE "Monopoly"  does turn over, the replacement will always and immediately be the very best of all possibilities. But both of these highly improbable outcomes would need to be proved to be always true if the Liebowitz/Margolis view on lock-in were valid. That would be tantamount to saying that these processes they acknowledge the existence of – don’t really exist after all. So instead they say that they do exist, but don’t really have the effects that their existence tautologically implies. 

It may be worth observing that myths can be instructive, regardless of how much truth is behind them, as the mythologies of early civilizations, and maybe some religions today, demonstrate. The QWERTY XE "QWERTY"  story is particularly instructive, because, if it were true that it was deliberately designed to make typing harder (to prevent fast typists from making the keys stick, as the story goes), it would be a dynamite example of tipping and lock-in XE "Lock-in" . Obviously, its lesson value is the reason it was so quickly accepted by network XE "Network"  effect theorists, and perhaps why they may have done less basic fact-checking than Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  did. And any carelessness in this regard certainly would make it the perfect straw man for Liebowitz and Margolis to knock down. But what do the overblown claims of self-interested touters of alternative keyboard arrangements like August Dvorak, the Navy or Apple have to do with lock-in? While much of the authors’ detail-digging is directed to exposing the not particularly startling fact that salesmen will be salesmen, the leap made from there to the conclusion that QWERTY is not locked in is in no way supported by the exposé. Although the authors do demonstrate that QWERTY is probably about as good as any other arrangement and, therefore, is not an example of bad technology lock-in, the same evidence they marshal to make that claim actually confirms that QWERTY is locked in. If, as one study they quote – approvingly, because it helps make their case that QWERTY isn’t inferior – says, “the layout of the keys makes surprisingly little difference,” the fact that QWERTY has endured in the face of touters looking to topple it confirms lock-in. Particularly so, since those touters have been fully able to make use of the QWERTY myth in their pitches. In other words, the same widespread awareness of QWERTY’s probable faults was used mercilessly by all the touters in their attempts to replace it. Yet QWERTY still stands and, according to Liebowitz’ and Margolis’ account, has never been seriously challenged. Based on the evidence they present, QWERTY is probably somewhere near the top of possible arrangements from an ergonomic efficiency standpoint, but even they don’t claim it is the best. Because of its dominant position, however, it is virtually impossible to fully test or credibly introduce any alternative. 

The authors boldly claim that their opponents’ inability to prove that Dvorak is superior to QWERTY XE "QWERTY"  debunks the myth. It doesn’t. Debunking requires a much harder test, one which they don’t even attempt to meet. It requires proving that QWERTY is superior. They must not just show that there is not sufficient evidence to prove Dvorak is superior (which they do), but they must also show that there is sufficient evidence to prove that QWERTY is superior. And not just to Dvorak, but to all the other potential keyboard arrangements. (Brian Arthur puts the number of possible arrangements at 40-factorial, or 10 to the 48th.) I am not suggesting the authors should have tried to meet such a tough test. In fact, it will almost always be impossible to show that any given technology is superior to the nearly infinite alternatives that could conceivably replace it. But for that same reason, their challenge to the “QWERTY aficionados” to come up with a “single piece of support for the theory” 
 is a red herring. No one can ever prove that any technology, used or unused, incumbent or challenger is superior. There are simply too many complexities in every environment, too many times when an inefficiency from one perspective is an efficiency from another, too many unanticipated changes, unanticipated uses, unintended consequences. Speculations regarding the relative efficiencies of technology alternatives make for interesting discussion, and occasionally create exciting opportunities for capital to chase. But any “conclusions” reached are inherently tentative and, therefore, say nothing about the truth or falsehood of lock-in XE "Lock-in"  theory. 

An important corollary of this thought is that all incumbent technologies, products or institutions are less than perfect; there is always something better out there. Thus it may be true, trivially, when Brian Arthur says, “The 1950s programming language FORTRAN, the U.S. color television system and the QWERTY XE "QWERTY"  typewriter keyboard are demonstrably inferior structures that seem to be locked in,” but so what? Every technology can be improved and is, therefore, “demonstrably inferior.” And every incumbent technology has some stickyness or lock-in XE "Lock-in"  to it. But that is no reason to connect the two thoughts, as Arthur does, to build a case for Government intervention to break up lock-in situations. In fact, the opposite is true: Capital chasing new lock-in opportunities is certainly the best driver of the dissolution of old ones. The last thing we should do if we want to foster efficient turnover of locked in technologies is to get Government involved in removing the lock-in incentive. Especially since by thus emasculating capital we would be left with no choice but to let Government planners make all the selections for us. 

The implication here for Liebowitz XE "Liebowitz" , Margolis XE "Margolis"  and Microsoft XE "Microsoft"  is that they have their strategy exactly backwards, the Bush administration’s reversal of Judge Jackson’s breakup order notwithstanding. Network XE "Network"  effects XE "Network Effect"  and lock-in XE "Lock-in"  do exist and that is why Microsoft managed to lead the greatest economic advance in the history of civilization.
 And it is because they do exist that greater antitrust XE "Antitrust"  intervention is a bad idea. Rather than trying to attack Klein, Arthur & Co. on the basics of law and science – a fool’s errand if ever there was one – a straightforward defense based on the value of monopolization might have had some chance of allowing them to continue in the same direction. On the current track, in contrast, the denial defense is blocking any chance that they will be able to pull that trick again. While Wintel XE "Wintel"  worked wonders, nothing on the drawing board now, nor anything else they might dream up, has any chance of doing something similar in the future. Not Hailstorm, not dot-Net, and not any further bundling into the OS or browser or any other platform. That is because the denial defense has prevented Microsoft from honestly defending its monopolization. And its disingenuous denials have alerted the company’s friends and the Feds to that monopolization, causing the former to lose sympathy for the company, 
 and giving the latter a roadmap to violations. Therefore, if any of their new initiatives do begin to succeed like the old, they will get re-busted. 

If Liebowitz XE "Liebowitz"  and Margolis XE "Margolis"  would still like an example of lock-in XE "Lock-in" , how’s this: The Denial Defense. I don’t believe any other approach, such as the honest defense of monopolization I have recommended here, was considered, either by Microsoft XE "Microsoft" , or by any other company accused of antitrust XE "Antitrust"  violations. Why? Because all the players are locked in to the Denial Defense. Without adhering to it, the lawyers and academics would have no careers; the politicians would not be able to fulminate and fluster over greed and unfairness and, thus, would not get elected; the state attornies general would not get on the evening news and have a shot at becoming governors or senators; the companies would not have a shot at their Billion Dollar Pot-o’-Rent; and the bureaucrats would have to fold up their tent and go home. So it is no wonder that alternative strategies are never considered and the Denial Defense and antitrust generally become ever more locked in. 

As to whether the socialism XE "Socialism"  it represents is the most efficient organizing institution that we as a society could adopt, well, after what I’ve said here, I guess I can’t claim I can prove there is a better alternative. But I can say unequivocally that, as a matter of political choice, we Americans believe there is a better alternative, and we have long since decided to go with it. Sure, there are eighty countries out there now with antitrust XE "Antitrust"  laws. Fine. By all means, let one hundred socialisms bloom; just let them bloom somewhere else. For better or worse, America was founded on freedom. It is simply not a competitive option for this country in the 21st century to abandon its principles, even if socialism is a better idea. Even if antitrust and deregulation XE "Deregulation"  could in some sense “work” economically, the loss of freedom required for their implementation is terminally inconsistent with who we think we are as a people. And even if freedom is flawed, or is somehow no longer viable in a country as mature and rich as ours, we still have no choice but to reaffirm our commitment to it. It should be obvious that I don’t think freedom is flawed. And it is clear that the majority of Americans agree, if for no other reason than that the political popularity of deregulation stems from the promise in the word that its implementation is an uptick for freedom. Of course, a freedom that could admit such a corrosive Trojan horse into its inner sanctum would indeed be flawed. I do hope, however, that there is a way to reaffirm our commitment to freedom, to expose and banish the traitor in our midst, and to move forward in a principled way that would make our Founders proud.  

If it turns out in the end that freedom is not long-term viable after all, well, c’est la vie. At least we would have given it our best shot according to our deepest moral beliefs and traditions. Freedom is the one unique thing we Americans do better and more powerfully than anyone else. Socialisms are a dime a dozen in today’s world. If we went down fighting for freedom, Individual Liberty and the Rule of Law XE "Rule of Law" , I think most Americans would accept that, however sadly. But if we go down because we can’t resist those politically correct socialisms so popular everywhere else, well that would truly be a tragedy for a country founded on freedom. And what the hell: Even if we do have to turn to socialism XE "Socialism"  eventually, at least we’ll have a lot of experimental versions to choose from. But for now there is no reason not to give freedom another chance. 

Repealing all antitrust XE "Antitrust"  laws is the most important step this country could take in that direction.

Steve Wunsch
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� Friedrich A. Hayek� XE "Hayek" �, The Road to Serfdom, 1944. Hayek’s early classic, perhaps the most passionate and eloquent defense of freedom I have read, nonetheless contains many references to the need for coercion to “create” the conditions in which competition� XE "Competition" � can flourish. As near as I can tell, his willingness to accept “certain kinds of government action” in this regard stems from the following factors. First, Hayek is suspicious that the group actions of labor unions and corporations seem so likely on the historical evidence to involve Government that he has difficulty imagining them remaining private and uncorrupted. Certainly, as he chillingly describes in The Road to Serfdom, Hitler� XE "Hitler" �’s Germany made powerful political use of socialist economic theories regarding the inevitability of monopolies� XE "Monopoly" � and, therefore, the wisdom of bringing Government in to formally enhance and organize them. Second, Hayek has great respect for the naturally evolved institutions and attitudes that provide us with rules of social interaction, the history and basis for which we have no way of knowing, but which endure because they made us more successful than alternative rules that died out with extinct societies. Antipathy toward monopoly appears to be one such attitude, which may explain why, according to some, it is found in such breeding grounds for freedom as the common law and in some fragmentary comments by Adam Smith� XE "Smith, Adam" �. This, in any case, seems to me why he is comfortable with a variety of coercive measures, including enforcement of the prohibitions on “aimed discrimination” that he articulates in Volume Three of Law, Legislation and Liberty (1979).


� I am on an advisory board for this group, which conducts research and experiments for both scientific and educational purposes. Its principal members have long been associated with the field of “experimental economics,” which tests the structures of various market institutions by simulating their incentives with payments to participants in laboratory games. The results are used both to test the efficiency of the various institutions against each other, and to teach students fundamental economic principles, like those of supply and demand. It is hoped that at least some of their research findings will be used to inform and implement conservative policies.


� Stephen J. Rassenti, Vernon L. Smith, Bart J. Wilson, “Using Experiments to Inform the Privatization/Deregulation� XE "Deregulation" � Movement in Electricity,” 2001. The centerpiece of their plan is a “decentralized” electronic trading system. Although they were not direct advisors to California, something similar was adopted there. According to the authors, however, California made several mistakes, such as leaving out demand side bidding and flexible time of day pricing, and by allowing hidden non-system trades.


� Industry Standard Magazine, June 26, 2001. Opinion attributed to Kenneth Lay of Enron. [Emphasis added.] 


� Industry Standard Magazine, June 26, 2001. Quote from Tyson Slocum, senior researcher in Ralph Nader’s group, Public Citizen. [Emphasis added.]


� The New York Times article, “Ex-Workers of Generator Testify on Power Output,” June 23, 2001.


� The New York Times article, July 19, 2001, “California’s New Problem: Sudden Surplus of Energy:” “After months of warnings about power shortages and forced blackouts, an unusually cool July and surprisingly effective conservation efforts have put California in a stunning position: it has so much electricity on its hands that it is selling its surplus into a glutted market. . . . [The] Department of Water Resources, which became the state's main buyer of power after soaring wholesale prices pushed private utilities toward bankruptcy this year, would not provide exact figures on how much the state was selling or how much money it was losing. . . . But the department has said it was paying on average $133 per megawatt-hour this month, much of which it is obliged to buy whether it needs it or not, under long-term contracts signed in recent months. By contrast, officials say, the department at times has sold some of that power back into the market at prices as low as $15 per megawatt-hour. . . . ‘This state agency has no expertise in trading,’ said Harvey Rosenfield, an official at the Foundation for Taxpayer and Consumer Rights. ‘It is amateurish at best and sometimes incompetent, negotiating with a bunch of M.B.A.'s whose goal is to soak California. The state was panicked into leaping into this business, and it is being outwitted.’ . . .  [Rosenfeld added,] “They goofed, and it looks like taxpayer money is being thrown down the toilet."


� Industry Standard Magazine, June 26, 2001.


� Wired Magazine, “The Energy Web,” July, 2001.


� I am perhaps too hard on Governor Davis; New York under Governor Pataki is headed in the same dumb direction. The point is made in the following excerpts from a New York Times article, “New York Turns Into a Lab on the Future of Electricity,” July 25, 2001. “The New York area, particularly Long Island and New York City, is emerging as a laboratory for new approaches. . . Even the very concepts of supply and demand are getting a second look, as a new state program allows large energy consumers to behave like suppliers, by selling their reduced use of power on the wholesale electricity market. The state government, which had been poised to abandon its historic role of regulating the electricity industry, is playing a huge, if ambiguous, part as both an electricity generator and an investor through its conservation rebates and other incentives.” “Last month, Gov. George E. Pataki announced that he would require all state buildings to have at least 20 percent of their electricity supplied by renewable, nonpolluting sources like wind or solar power by 2010.” “Many energy company officials have been outraged as the New York Power Authority, a state-chartered agency that supplies power to government and other customers, has built 10 small emergency power plants around New York City this summer. While private companies wait in line for the state to consider their plant proposals — spending millions of dollars in some cases just to complete the preapplication process — the state itself has leapfrogged ahead of them.”


� The Atlantic Monthly Magazine, “Freedom of the Skies” by James Fallows, June 2001.


� The Wall Street Journal article, “Too Many Choices,” April 20, 2001. In a study by Mark Lepper, chairman of Stanford University’s psychology department: “Of the shoppers who faced 30 choices, only 3% actually bought jam; of the shoppers who had 6 choices, 30% purchased jam. ‘Too much choice is not a good thing,’ he concludes. People also feel bad when choosing from a broad selection because they second-guess their pick and worry they have made a poor selection.”


� The Wall Street Journal article, July 12, 2001. Some excerpts: “the Federal Energy Regulatory Commission ordered the formation of four big electric-transmission organizations to optimize the flow of juice in the Northeast, the Southeast, the Midwest and the West.” “The federal orders are intended to jump-start development of electric-transmission organizations that the FERC permitted in a landmark decision called Order 2000, issued in December, 1999. In that order, the FERC urged the utilities to voluntarily surrender control of their transmission systems to grid� XE "Grid" � organizations that would run daily markets for power and manage the flow of electricity across broad regions. The agency said the nation would benefit from larger, more efficient wholesale-electricity markets, in which transmission owners no longer would be able to favor their own power sales over those of competitors.” 


� The Atlantic Monthly Magazine, “Russia is Finished,” May 2001. The article describes “the unstoppable descent of a once great power into social catastrophe and strategic irrelevance.” One highlighted quote sums it up: “Russia will soon concern us no more than any third world country. Internal contradictions in Russia’s thousand year history have destined it to shrink demographically, weaken economically, and possibly disintegrate territorially." See also Richard Pipes, Property and Freedom, 1999, in which he describes Russia’s 20th century socialist experiment as the most massive confiscation by Government of private property in history.


� Ludwig von Mises� XE "Mises" �, Human Action, 1949. Mises basically fingers ancient antitrust� XE "Antitrust" � for the collapse: “What brought about the decline of the empire and the decay of its civilization was the disintegration of this economic interconnectedness.” “It was deemed unfair and immoral to ask for grain, oil, and wine, the staples of these ages, more than the customary prices, and the municipal authorities were quick to check what they considered profiteering. Thus the evolution of an efficient wholesale trade in these commodities was prevented. The policy of annona, which was tantamount to a nationalization or a municipalization of the grain trade, aimed at filling in the gaps. But its effects were rather unsatisfactory.” “The marvelous civilization of antiquity perished because it did not adjust its moral code and its legal system to the requirements of the market economy.”


� From a press release for Kahn’s 1988 book, Letting Go: Deregulating the Process of Deregulation� XE "Deregulation" �, or: Temptation of the Kleptocrats and the Political Economy of Regulatory Disingenuousness: “Alfred E. Kahn, the Robert Julius Thorne Professor of Political Economy Emeritus at Cornell University and one of the most influential figures in public utility deregulation, says to current regulators: ‘Do the bare minimum and then let go.’ As the ‘father’ of airline� XE "Airline(s)" � deregulation when he was chair of the Civil Aeronautics Board from 1977 to 1978, and the author of the landmark two-volume set The Economics of Regulation, Kahn applies his experience and perspective to evaluating the regulatory process and policies now transforming the telecommunications and electric power industries. He shows how current regulatory efforts are biased toward producing immediate results and offers concrete suggestions on how to deregulate for optimal long term success.”


� Letter to Wall Street Journal, “Airlines� XE "Airline(s)" � Need Freedom Of Competitive Entry,” by Alfred E. Kahn, July 12, 2001. “The standard economic test of whether the latter, demand-inelastic customers, are being exploited is whether the charges to them exceed the costs of serving them alone. There are only two ways of ensuring that that stand-alone limit is not exceeded. One would be by direct regulation of the fare differentials – which we properly abandoned 23 years ago. The other, the only one consistent with deregulation� XE "Deregulation" �, is freedom of competitive entry.” [Emphasis added.] 


� An excerpt from the ad on p. A25B of the Wall Street Journal, July 9, 2001, reads: “Through the Power Your Way program, you can now buy electricity and gas supply directly from the energy services company (ESCO) of your choice. Shop around for savings, evaluate various ESCO offers, compare prices and find the energy supplier that best meets your needs.”


� “But industry experts say the public remains dissatisfied, still acutely conscious of delays. And the Air Transport Association, the trade group for the major airlines� XE "Airline(s)" �, is trying to shift attention away from calls for Congress to enact a ‘passenger bill of rights,’ and toward creating a national consensus for new runway construction. The airlines see that step as crucial to improving their on- time records in the years ahead, as air traffic continues to grow. The airlines and the controllers' union, the National Air Traffic Controllers Association, are drafting a letter to President Bush seeking a strong statement from him that building new runways is a national priority. John M. Meenan, vice president of the Air Transport Association, said the airlines would like Congress to create incentives for local and state governments, where authority for runway construction typically rests, to pay attention to the needs of the carriers and their passengers. One method, Mr. Meenan said, would be to threaten loss of federal highway funds for cities that will not build new runways that Washington thinks are needed. The controllers' union and the Air Transport Association will sponsor what they call a ‘summit meeting’ here on Thursday that will include an unusually broad group, including the biggest union of airline pilots and organizations representing airports, regional airlines, cargo airlines, owners of private airplanes and business airplanes, and aerospace manufacturers. The F.A.A. administrator, Jane F. Garvey, will give a speech praising the cooperation that has helped reduce delays this year, a spokesman for the agency said.” The New York Times article, “As Flight Delays Ease Off, New-Runway Push Begins,” July 26, 2001. It is doubtful that Ms. Garvey’s speech will mention that, if “cooperation, which now includes conference calls every hour among the airlines and air traffic control headquarters, has played a role in easing delays,” then an obvious solution to delay problems is to allow natural consolidation of the airlines by getting rid of antitrust� XE "Antitrust" � laws.


� It is clear that competition� XE "Competition" � and antitrust� XE "Antitrust" � generally are significant drivers of danger in the skies. The primary problems are: 1) sloppy maintenance on the part of small or new airlines� XE "Airline(s)" � with little reputation stake to protect and a strong financial incentive to deliver cut-rate fares [The Wall Street Journal article, “Alaska Air Crash Probe Unearths Lapses in U.S. Design, Maintenance Regulation”], 2) the competitive pressure on all airlines to take off even in bad weather [The Wall Street Journal article, “Cold Calculation: Trial of a Sacked Pilot Offers Inside Look At Airlines Safety”], 3) the congestion that results from airlines listing more routes than can possibly take off on time just to keep the competition from listing those routes – such congestion leads to sometimes dangerous behavior on the part of outraged consumers, and higher chances of collisions in the sky and on the ground, 4) a flight coordination problem that is many times worse for the multiplicity of competing airlines than it would be for a few or one, and is clearly beyond the capacity of the Government’s air traffic control system to handle, 5) bureaucratic bungling and jealousies that prevent the adoption of simple and cheap radar systems, the lack of which has resulted in numerous in-air collisions and deaths involving small planes from commuter airports [The Wall Street Journal article, “Lost Horizons; Small Airports Covet Cheap Radar System, But the FAA Bars It; Midair Collisions Don’t Sway Agency, Which Supports A Costly New Technology,” July 16, 2001]. All of these problems would be minimized if airline consolidation were allowed, such that a monopoly� XE "Monopoly" � (or a cooperative cartel) could emerge with a reputation stake in safe, efficient and convenient air travel.� XE "Air travel" �


� Actually it’s not just big industries they go after; some of the industries they find in need of their competition� XE "Competition" � ministrations include, according to University of Mississippi economist William F. Shughart II, "high-priced, non-ethnic frozen entrees"; "noncarbonated, ready to serve, naturally or artificially flavored fruit drinks, fruit punches, or fruit ades which contain 50 percent or less fruit juice and are customarily sold under refrigeration to the consumer"; "direct contract front-loaded trash removal in Dallas." Quoted in James V. DeLong� XE "DeLong" �, CEI's 1997 Antitrust� XE "Antitrust" � Reader. 


� That the choice is, indeed, based on a false distinction is hardly doubted anymore by anybody. In fact, the whole deregulation� XE "Deregulation" � movement could be thought of as springing from a recognition that the dichotomy was false all along. Now the thinking is that we can just subject all of these industries to antitrust� XE "Antitrust" �, even if they are natural monopolies� XE "Monopoly" �.


� The telecom stocks accounted “for more than 90% of the net loss in stock wealth in that period.” The Wall Street Journal front page article, “Downed Lines; Telecom Sector’s Bust Reverberates Loudly Across the Economy; Impact on Jobs and Investors is Proving Much Bigger Than That of Dot-Coms,” July 25, 2001.


� “The endgame for these companies was always to sell out. Nobody was looking to run a telecom services company 15 years down the line. The money allowed companies to go out and build networks and go after customers in competition� XE "Competition" � with the old-line telecom companies, which had networks that were 30 to 40 years old. The argument of the New Economy companies was that the Old Economy companies had the customers and the revenue base, but they didn't have the networks. The new guys said, ‘We can borrow money from the markets, build out the networks and then sell to the guys who have the customers’. . . A couple of things caused the endgame to fall apart. . . First, the big guys started consolidating. So, among the long-distance carriers and the Baby Bells, you came down from about 13 companies to seven. So, the number of potential buyers sharply contracted. And second, they borrowed more money to do this. . . Suddenly all these costs became a reality, and the bond market fell apart. . . It became apparent that the ability of the potential Old Economy buyers to take over the debt of the new companies had substantially deteriorated in the past three years.” The Street.com Interview with Ravi Suria, April 2, 2001. 


� The New York Times article, “Second-Quarter Loss Hits $4.76 Billion at Corning,” July 26, 2001.


� The New York Times article, “Group Is Said to Accuse Pacific Bell of Monopoly� XE "Monopoly" �,” July 26, 2001.


� The Wall Street Journal article, “That *%&#)@* Cellphone!” July 23, 2001. “Many customers wonder why service in the U.S. isn’t as reliable and seamless as in many other countries. One reason is that the U.S. system is a hodgepodge of different technologies and competing carriers. In contrast to the unified technology used in Europe, for instance, U.S. carriers employ several incompatible setups. It stems from the fact that the U.S. government let phone companies go their own ways. The result is that most phones need to work on two or even three different network� XE "Network" � systems. A user who places a call on a modern digital signal can end up being flipped to an old-fashioned, scratchy analog signal, or to a different flavor of digital. Maintaining so many technologies adds to the complexity and cost of providing adequate calling capacity in each community.”


� Ludwig von Mises� XE "Mises" �, The Anticapitalistic Mentality, 1972.


� Ludwig von Mises� XE "Mises" �, The Anticapitalistic Mentality, 1972.


� Karl R. Popper, The Open Society and its Enemies: Vol. 1 – The Spell of Plato, 1962.  


� James V. DeLong� XE "DeLong" �, Antitrust� XE "Antitrust" � Law For Dummies – Guest Column, Tech Central Station, April 17, 2000. DeLong demonstrates that there are so many potential definitions of “competition� XE "Competition" �” as often to render discussion of it, even in formal regulatory proceedings, confusing at best.


� James V. DeLong� XE "DeLong" �, Property Matters, 1999. DeLong shows the many ways that property today is undermined by Government restrictions on its use. 


� The devastation wreaked on the cause of freedom by loss of the term “liberal” may be judged by Mises� XE "Mises" �’ justification for using it in his 1966 Foreword to the Third Edition of Human Action, 1949. “First, I employ the term “liberal” in the sense attached to it everywhere in the nineteenth century and still today in the countries of continental Europe. This usage is imperative because there is simply no other term available to signify the great political and intellectual movement that substituted free enterprise and the market economy for the precapitalistic methods of production; constitutional representative government for the absolutism of kings or oligarchies; and freedom of all individuals for slavery, serfdom and other forms of bondage.” 


� The Sherman Act� XE "Sherman Act" �, as quoted in Robert H. Bork’s The Antitrust� XE "Antitrust" � Paradox – a Policy at War with Itself:  “Section 1. Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is hereby declared illegal . . . Section 2. Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be guilty of a misdemeanor.”


� Richard Pipes, Property and Freedom, 1999.


� On patents� XE "Patents" �, I agree with Rothbard� XE "Rothbard" �, who would eliminate them. “[W]hile it is true that the first discoverer benefits from the [patent],it is also true that his competitors are excluded from production in the area of the patent for many years. And since one patent can build upon a related one in the same field, competitors can often be indefinitely discouraged from further research expenditures in the general area covered by the patent. Moreover, the patentee is himself discouraged from engaging in further research in this field, for the privilege permits him to rest on his laurels for the entire period of the patent, with the assurance that no competitor can trespass on his domain. The competitive spur for further research is eliminated.” Murray Rothbard, Man, Economy and State, 1962. [Emphasis in original.]


� “In case after case, scientists closely linked to profit-making companies are applying in the name of nonprofit institutes to obtain multimillion-dollar NIH (National Institutes of Health) grants. In some instances, the same person runs both a nonprofit institute and a for-profit company, and the entities share lab space, equipment and employees. Often, the two entities study the same diseases and drugs� XE "Drugs" �, with the nonprofit handling the basic research and the for-profit doing product development.” The Wall Street Journal article, How Adroit Scientists Aid Biotech� XE "Biotech" � Companies With Taxpayer Money, January 30, 2001.


� The drug companies say it costs them $500 million to develop each new drug. But a “report by Public Citizen puts the amount closer to $100 million.” One big reason for the difference: “Taxpayer-funded research also cuts the cost and risk associated with developing new remedies.” The Wall Street Journal article, “Drug Industry Exaggerates R&D Costs To Justify Pricing, Consumer Group Says,” July 24, 2001. 


� Except for improvements due to such non-drug-related factors as less smoking and earlier detection, cancer rates have increased 6% since the “war” began. The New Yorker Magazine, The Thirty Years’ War, Jerome Goopman, June 4, 2001. In his article, Goopman expresses his suspicion that some earlier successes with other diseases were achieved precisely because there was no Government support for them. 


� The New York Times Sunday Magazine Cover Story, “A Wholesome Poison,” June 10, 2001.


� Wall Street Journal, front page article, Cystic Fibrosis Gave Up Its Gene 12 Years Ago; So Where’s the Cure? Medical Workers Gain Clues to Workings of Disease, But Most Are Dead Ends. June 11, 2001.


� The New Yorker, The Thirty Years’ War, Jerome Goopman, June 4, 2001. 


� “Gleevec, the cancer therapy hailed as a wonder drug against certain types of tumors, turns out to have an Achilles heel after all: More than half of the late-stage patients with chronic myeloid leukemia who initially benefited from the drug have seen their cancer return within six months, an often fatal relapse.” Wall Street Journal, “‘Wonder Drug’ For Leukemia Suffers Setback,” June 22, 2001.


� Laurie Garrett, Betrayal of Trust: The Collapse of Global Public Health. 2000. Some excerpts from chapter 4 illustrate the now well-known problem: “All evidence indicated that physician’s overprescribing antibiotics was driving up drug resistance, but years of successful American Medical Association lobbying had stripped public health authorities of all powers to affect doctors’ prescription practices.” “When the legal authorities of public health were stripped during the mid-twentieth century, nobody anticipated that hospitals would become centers not only for disease treatment, but also for disease creation.” “[Dr. Joshua] Lederberg had won a Nobel Prize for demonstrating how bacteria evolve, eluding antibiotics.” “[He now says,] ‘We’re running out of bullets for dealing with these infections. . . Are we better off today than we were a century ago? In most respects, we’re worse off. . . Patients are dying because we no longer have antibiotics that work.’ ”


� Wall Street Journal, “Do No Harm – Doctor Creates a Rift With A Radical Notion: Prescribe Fewer Pills,” June 22, 2001. “Dr. [David] Morris blames drug makers for America’s ever increasing proclivity for pills. With their legions of sale representatives, sponsorship of the vast majority of research and massive consumer advertising campaigns, the pharmaceuticals industry ‘is driving the practice of medicine,’ he says.” The article says that prescription drug sales grew from $65 billion to $145 billion between 1995 and 2000, that prescriptions filled grew from 2 billion in 1990 to 3 billion in 2000, and that drug makers spent $2.5 billion on advertising in 2000. 


� Wall Street Journal, front page article, Cajun Influence, May 28, 2001.


� J. Patrick Gunning, Understanding Democracy – An Introduction to Public Choice� XE "Public choice" �, 2001.


� Jared Diamond, Guns, Germs and Steel: The Fates of Human Societies, 1999.


� William McNeill, Plagues and Peoples, 1977.


� This may sound absurd, but, according to Karl R. Popper, Plato, for one, and Marx, for another, did advocate just such deceptions. The Open Society and Its Enemies: Vol. 1 – The Spell of Plato, 1962. Also see Francis Jennings, The Creation of America, 2001, which, according to its cover, “reveals as war propaganda the revolutionary rhetoric about liberty and virtue.”


� Murray Rothbard� XE "Rothbard" �, The Ethics of Liberty, 1982.


� And Carl Menger� XE "Menger" �, the founder of the Austrian School, is credited with developing the idea that property begins with scarcity. Later “Austrians� XE "Austrians" �” extended the concept to note that the more dense and complex an economy becomes, the more important the development of property rights to allocate the scarcities thereby generated. Carl Menger, Principles of Economics, 1871, and particularly the introduction to the 1976 English translation by Friedrich A. Hayek� XE "Hayek" �. 


� The New York Times op-ed by Richard Manning, “Destiny Revisits the Great Plains,” July 10, 2001.


� New York Times article, “Against All Odds, A Telecom Rebirth,” July 15, 2001. The article describes the NextWave debacle, which, in addition to the problems described, is headed toward costing the taxpayer $14 billion: “And despite bitter differences, all sides agree that the main victims have been consumers. Clamoring for better cell phone service as the airwaves have become more crowded, they increasingly find calls dropped or not completed, a problem that could have been greatly alleviated years ago had the licenses at stake here been put to use by now.” And “The company [NextWave] has become the nation's largest corporate political donor in recent years, and its lobbying operations are headed by James Cicconi, a former top aide to the first President Bush. It employs a huge group of inside lobbyists, outside lobbying firms and lawyers. Others opposing NextWave, like Verizon, Cingular, VoiceStream and Nextel Communications, have soaked up much of the remaining legal and lobbying talent in Washington. Industry lobbyists include a firm run by Anthony Podesta, brother of John D. Podesta, the former chief of staff for Mr. Clinton, and the firm formerly headed by Nicholas E. Calio, President Bush's top assistant for legislative affairs. A large number of former government officials now work for NextWave's competitors. NextWave and its allies also flexed political muscle. Their team includes Haley Barbour, a former chairman of the Republican National Committee, and Robert L. Livingston, the Congressman who was elected House speaker but resigned before taking the post when it was revealed that he had had an extramarital affair. The company and its allies, prodigious political fund-raisers, persuaded two Democratic Senators, Robert G. Torricelli of New Jersey and Charles E. Schumer of New York, to join three House members in filing a brief in the Washington appeal supporting the company.” [Emphasis added.] 


� “The technological turmoil we are now undergoing is requiring us to rethink and refine concepts of intellectual property rights. Obviously, government must be heavily involved in this process. No matter what view one takes about the derivation of property rights, even if one believes that they are a product of natural law and not within the power of governments to withhold, governments must always define them at the margins and enforce them. This is especially true for intellectual property, which is more dependent on government than physical assets. Land or machinery exists independently, whatever a government says, and can be protected by fences and force, but a patent or copyright exists only within the context of a system of law.” James V. DeLong� XE "DeLong" �, “Intellectual Property and Antitrust� XE "Antitrust" � Enforcement”; House Oversight Hearing on the Antitrust Enforcement Agencies, April 12, 2000. 


� Article 61 of the Magna Carta (1215) moved significantly toward giving definitional power to the people, when it gave power to determine satisfaction in disputes with the Crown to the barons: “[I]f we, or our justice, or our bailiffs, or any one of our servants shall have transgressed against any one in any respect, or shall have broken one of the articles of peace or security, and our transgression shall have been shown to four barons of the aforesaid twenty five: those four barons shall come to us, or, if we are abroad, to our justice, showing to us our error; and they shall ask us to cause that error to be amended without delay. And if we do not amend that error, or, we being abroad, if our justice do not amend it within a term of forty days from the time when it was shown to us or, we being abroad, to our justice: the aforesaid four barons shall refer the matter to the remainder of the twenty five barons, and those twenty five barons, with the whole land in common, shall distrain and oppress us in every way in their power,--namely, by taking our castles, lands and possessions, and in every other way that they can, until amends shall have been made according to their judgement.” [Emphasis added.] 


� For example, the step forward for freedom referred to in the previous footnote was soon reversed: “The famous clause, probably the contribution of Stephen Langton, then Archbishop of Canterbury, was subject to continuous attack by defenders of the royal prerogatives, and was omitted from later versions of the charter when the king regained power.” William A. Niskanen, Cato’s Letter #14, “On the Constitution of a Compound Republic,” The Cato Institute, 2001. 


� Richard Pipes, Property and Freedom, 1999.


� Even in Russia, soon after Catherine the Great’s Noble Charter in 1785, Catherine and others were listening to the property-based economic theories of the Physiocrats, which had obvious potential beyond the upper classes. “Although Catherine applied the teachings of the Physiocrats only to the upper class, it did not escape her, and some of her more thoughtful contemporaries, that they were germane to peasants as well. From the middle of the eighteenth century voices were heard arguing that peasants would be more productive and tranquil if given freedom along with title to the land they cultivated. An international contest launched in 1766 by the St. Petersburg Free Economic Society on her initiative for the best response to the question whether the peasant should own land which he cultivated awarded the first prize to a Frenchman, Bearde de l’Abbaye, who answered affirmatively on the grounds that one hundred peasant-proprietors would outproduce two thousand serfs.” Richard Pipes, Property and Freedom, 1999.


� Friedrich Hayek� XE "Hayek" � and Bruno Leoni� XE "Leoni, Bruno" � make the best arguments in this direction I have found. Leoni, in Freedom and The Law (1961), for example, says that in order for all new interpretations of law to be accepted universally by everyone, they must, from everyone’s perspective, prevent every person from doing anything that he would not want someone else to do to him. This “negative” Golden Rule allows for only a very slow evolution of law, because all laws must by common agreement be universally applicable to everyone, and always applied. This is what is meant by the Rule of Law� XE "Rule of Law" �, which evolves according to a common law process of passing every potential new interpretation by these principles, and results in universally accepted and acknowledged law. Both Hayek and Leoni warn, quixotically it seems, of the power of “legislation” to avoid this process and produce illegitimate laws that are not only not universally accepted, but are in the end not even accepted by a majority of the people to whom they apply. 


� The New York Times article, The World Gets Tough on Price Fixing, June 3, 2001. “The new policy made amnesty automatic if the company came in before an investigation began and permitted broad amnesty afterward to the first company to offer assistance. It also covered all executives from that company who cooperated, a significant inducement because violations of the Sherman Act� XE "Sherman Act" � carry a potential prison sentence of three years for every count, in addition to virtually limitless fines. ‘The amnesty program is the [antitrust� XE "Antitrust" �] division's most effective generator of large cases, and it is the [Justice] department's most successful leniency program,’ said James M. Griffin, a deputy assistant attorney general in the antitrust division who heads its criminal enforcement office and plays the pivotal role of deciding which cases will be filed. ‘The program is unique,’ he said. ‘No other U.S. voluntary disclosure program offers as great an opportunity or incentive for companies to self-report and cooperate.’"
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