Deregulation and Antitrust:

The Austrian Road to Serfdom

Deregulation is in bad odor these days. Our most important industries are in shambles, sprouting bankruptcies, angry consumers, scandal and congressional investigations at a pace that is challenging our news organizations to keep up. It just couldn’t be coincidence that almost all of them are deregulated. This is the story of how “Austrian” economists and their brethren on the right –libertarians, laissez faire conservatives, free market Republicans and Wall Street Journal editors – how all of them got so far off track that they became unwitting dupes for their intellectual adversaries, virtual Marxists marching us to socialism behind the banners of capitalism. There may be no way out of the dark intellectual corner they’ve painted us into. But if there is, it lies in an understanding of what went wrong with deregulation.

Deregulation advocates probably won’t be much help; at least they haven’t been so far. Entirely in denial about the disaster of their pet project, most of them would make only minor adjustments so things will work out better next time. Certain of their ideological position, they just can’t imagine that a seeming move toward freedom and away from socialism could possibly fail. The implications of such a failure (maybe Marx was right? maybe they’ve been wasting their careers?) are just too frightening. But what they have missed is that it’s deregulation that is the more Marxist alternative. And that’s why it is failing. 

Why is deregulation Marxist? Because it carries an implicit endorsement of the most pernicious and destructive regulatory regime yet devised by man, namely, antitrust. Antitrust is destructive, because it prevents the formation of efficiently coordinated and connected networks; indeed, it breaks up the ones that do form. And it is pernicious, because it has developed a full panoply of capitalist rhetoric to both justify the massive intervention its implementation requires, and to explain away the destruction it causes as a form of efficiency. Thus, capitalism is being blamed for the deregulation disaster even though it is socialism, in the form of antitrust, that is doing the damage. 

How did Austrians and other freedom-fighting deregulators get us unto this mess? In their zeal to score a win for freedom after a century of setbacks, they made a Faustian bargain. The rationale by which they challenged utility regulation required acceptance of antitrust. They saw that buying into standard monopoly theory would enable them to debunk the little corner of it known as natural monopoly theory on which utility regulation was based. So they did. Not happily, or with much enthusiasm. But every one of their deregulation arguments had the effect of solidifying the theoretical and legal foundations of antitrust, and especially its political support. 

The gambit worked, unfortunately. Deregulation was accepted, as hoped, in many quarters. But because antitrust is the naturally bigger bureaucracy, the collaboration of convenience was a massive loss for freedom. From the perspective of trustbusters, the deregulators’ claim that there are few or no natural monopolies was a dream come true, because it justified a political pogrom which is now well on its to sweeping their regulatory competitors into the sea. And what a windfall politically to have had those earnest Austrians and the Wall Street Journal’s editors making their case for them! 

Mises understood self-deception as well as anyone. So did Hayek. These giants knew full well that the very words and phrases that stood most for freedom could turn on them. This explains how in the 19th century, “the immense majority of the socialist intellectuals were convinced that in fighting for socialism they were fighting for freedom.” 
 And it explains how “wherever liberty as we understand it has been destroyed, this has almost always been done in the name of some new freedom promised to the people.” 
 Thus even countries with constitutional or common law protections for freedom might nonetheless go down that road to serfdom.

The Antitrust Trap

Airlines, electric power and telecommunications are industries in the news daily for the disasters their consumers, shareholders, employees and communities are experiencing. They are also industries thought to be “natural monopolies,” those characterized by scale economies so strong that monopoly was inevitable. So they were traditionally regulated as utilities or common carriers to prevent them from gouging consumers. Deregulators disagreed with the whole approach. Set them free, they argued. Let them henceforward, in the words of Richard Posner, be “subject only to the constraints of antitrust policy.” 
 Posner’s choice of the word “only” in reference to antitrust typified deregulation advocacy. Those utility commissions, after all, looked like Soviet planning under communism. So it seemed logical to assume that deregulation would result in less regulation – hence the “de” in the term – and be more consistent with capitalism, freedom and efficiency. 

Rising to the cause, Austrian economist Thomas DiLorenzo attacks the logic of regulating natural monopolies as public utilities or common carriers essentially by saying that there is no need to, because – absent government protection – monopolies would never form anyway. 

If competition is viewed as a dynamic, rivalrous process of entrepreneurship, then the fact that a single producer happens to have the lowest costs at any one point in time is of little or no consequence. The enduring forces of competition – including potential competition – will render free-market monopoly an impossibility. 

There are several minor, though fatal, problems with that argument, and one big one that, though not fatal to the argument, is fatal to the economy. The first of the minor problems is that the deregulation argument requires ignoring so much obvious reality. If monopolies are myths, then why were John D. Rockefeller and Bill Gates obviously trying to get one? While some accused monopolists may truly be innocent and others chasing rainbows, it just couldn’t be that all of them are wrong. The second problem with monopoly-is-a-myth is that it requires ignoring the obvious mistake of the natural monopoly theorists to have left out network effects as possible causes of monopoly. 
 DiLorenzo, for example, never mentions anything but scale economies as the supposed rationale for natural monopoly theory. Even with this straw man, however, his debunking is only partially successful, largely because he has to gloss over or ignore so many obvious monopolization attempts, including several he describes. 

And now that Microsoft and other cases have brought up network effects as possible monopolization vectors, the deregulators are trapped. They must both continue to ignore their existence when arguing for deregulation (to avoid having all of their previous “successful” arguments suddenly appear woefully incomplete), while separately making a parallel case in antitrust contexts that “lock in” and other network effects are myths, too. They fail at this latter challenge even more spectacularly than they did at debunking scale economies, because it is even more obvious that network effects do indeed lead to monopolies, sometimes so easily that the process could readily be called “natural.” But let’s not get into those arguments, which I have made elsewhere (Deregulation, The Backdoor Socialism). These are still only the minor problems of deregulation arguments, and they can be more confusing about than illustrative of the trap, because exploring them gives the false impression that getting a right answer on theory could somehow aid the cause of freedom. It can’t. 

The main problem is that, whether any of the arguments are theoretically correct or not, the very fact that they are made has effectively foreclosed the possibility of allowing free market monopolies and monopolization. By claiming the impossibility of free-market monopolization as an argument against public utility regulation, DiLorenzo, for example, joins those who have used the same argument in defense of anyone and everyone accused of antitrust violations. That argument, which I have called the “denial defense” (see Deregulation, The Backdoor Socialism), has provided the core script for all accused monopolists since the Sherman Act was passed in 1890. It boils down to this: Monopoly? What monopoly? As a legal matter, sometimes it works and sometimes it doesn’t. But whether it gets accused monopolizers off the hook or not, the very making of it implies that deliberate monopolization to achieve free-market monopolies is appropriately illegal. This is the cause of the vast expansion of antitrust power that has occurred since deregulation came into vogue, and it is the most important legacy of deregulation. It will be fatal to the economy because, largely as a result of deregulators’ reflexive denial defense arguments, we have become politically locked in to this terminally destructive regulatory regime and it has already metastasized into every important piece of our infrastructure. But again, Austrians appear not to have noticed. 

The Way Back

In The Anti-Capitalistic Mentality, Mises commented on an earlier regulatory turf war, this time between communists and “anticommunist liberals.” 
 For all their disagreements over political positioning and semantics, both sides were really only interested in being the authority that wielded power. Displaying a refreshing impatience with these “anti-anticommunists” and all of their phony arguments over imaginary distinctions, Mises concludes that 

An anti-something movement displays a purely negative attitude. It has no chance whatever to succeed. Its passionate diatribes virtually advertise the program that they attack. People must fight for something that they want to achieve, not simply reject an evil, however bad it may be. They must, without any reservations, endorse the program of the market economy. 

It would be nice if Austrians today could do the same. In contrast, their participation in the deregulation debates implies their belief that even Austrians can help us discuss our way to appropriate regulation and felicitous structures. This seems very un-Austrian to me. This is what planners do. The market economy, capitalism, freedom: such ideals are valuable not for what they will produce. We don’t know what they will produce. If Austrians’ only contribution to the cause of freedom is to quibble over trivial differences between the theories guiding intervention, then all is lost. Such efforts play into the hands of planners and can have no possible end but tyranny. What is needed is for Austrians to follow Mises’ call to get with the program – and to do so without any reservations. Recommending repeal of antitrust as a simple violation of property and freedom would be good place to start. 
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